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Court of Appeals of the District of Columbia. 


No. 3221. 

Franklin K. Lane, Secretary of the Interior, et al., Appellants, 

vs. 

State of New Mexico. 


a Supreme Court of the District of Columbia. 

Equity. No. 35024. 

State of New Mexico, Plaintiff, 

vs. 

Franklin K. Lane, Secretary of the Interior, and Clay T allmax, 
Commissioner of the (General Land Office, Defendants. 

United States of America, 

District of Columbia, ss: 

He it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, 1 ho following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed December 21, 1017. 

In the Supreme Court of the District of Columbia. 

Equity. No. 35024. 

State of New Mexico, Plaintiff, 


vs. 


Franklin K. Lane, Secretary of the Interior, and Clay Tallman, 
Commissioner of the General Land Office, Defendants. 


To the Supreme Court of the District of Columbia, Holding an 
Equity Court: 

The State of New Mexico, plaintiff, by its Attorney General, 
Harry L. Patton, and its Assistant Attorney General, Milton J. Ilel- 

1—3221a 
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mirk, brings this its bill of complaint, on its own behalf, against 
Franklin K. Lane, a citizen of the State of California, residing in 
the District of Columbia, and Clay Tallman, a citizen of the State of 
Nevada, and residing in the District aforesaid, in respect of the mat¬ 
ters and things hereinafter set forth. The State says: 

1. That the State of New Mexico is one of the States of the Ameri¬ 
can Union and is a sovereign State of the United States. That at 
the time of the tiling of this bill the defendant, Franklin K. Lane, 
was, and he still is, the Secretary of the Interior Department of the 
United States, and, as such, has charge of the administration of the 
laws of the United States relating to the public lands, and the ad¬ 
ministration of all land grants made by Congress including any 
portion of said public lands; and that the defendant, Clay 
2 Tallman, was, and he still is, Commissibner of the General 
Land Office of the United States, the latter being one of the 
branches of said Department of the Interior, having immediate 
charge of the matter of the administration of the public lands of the 
United States, and of land grants made by Congress, said Commis¬ 
sioner acting therein under the direction, supervision and approval 
of the Secretary of the Interior; and that each said defendant is sued 
in his official capacity as such Secretary of the Interior and Commis¬ 
sioner of the General Land Office, respectively, as hereinafter set 
forth. 

IT. That, by act of Congress, approved June 21, 1808 (80 St at. 
•184, T>), entitled “An Act to Make Certain Grants of Land to The 
Territory of New Mexico, and for other purposes,” a grant of land 
was made to the Territory of New Mexico, said grant being thus: 

“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That sections num¬ 
bered sixteen and thirty-six in every township of the Territory of 
New Mexico, and where such sections, or any parts thereof, are min¬ 
eral or have been sold or otherwise disposed of by or under the au¬ 
thority of any Act of Congress, other non-mineral lands equivalent 
thereto, in legal subdivisions of not less than one-quarter section, 
and as contiguous as may be to the section in lieu of which the same 
is taken, are hereby granted to said Territory for the support of com¬ 
mon schools, such indemnity lands to be selected within said Terri¬ 
tory in such manner as is hereinafter provided: 

“Provided, That the sixteenth and thirty-sixth sections embraced 
in permanent reservations for national purposes shall not at any 
time be subject to the grants of this Act, nor shall any lands em¬ 
braced in Indian, military, or other reservations of any character he 
subject to the grants of this Act; but such reservations shall be sub¬ 
ject to the indemnity provisions of this Act.” 

And by sections seven, eight and nine of said act, it was thus pro¬ 
vided : 

“Sec. 7. That this Act is intended only as a partial grant 
8 of the lands to which said Territory may be entitled upon its 
admission into the Union as a State, reserving the question 




STATE OF NEW MEXICO. 


as to the total amount of lands to he granted to said Territory until 
the admission of said Territory as a State shall he determined on by 
Congress. 

“See. 8. That all grants of land made in quantity or as indemnity 
by this Act shall he selected by the governor of the Territory of New 
Mexico, the surveyor-general of the Territory of New Mexico, and the 
solicitor-general of said Territory, acting as a commission, under the 
direction of the Secretary of the Interior, from the unappropriated 
public lands of the United States within the limits of the said Terri¬ 
tory of New Mexico. 

“Sec. 0. That said commission shall proceed upon the passage of 
this Act, to select said lands, for each purpose as hereinbefore desig¬ 
nated, in legal subdivisions, of not less than one-quarter section, and 
shall report to the Secretary of the Interior such selections, desig¬ 
nating in such report the purpose for which such bodies of land as 
selected are to be respectively used as provided above in this Act.” 

III. That said Territory of New Mexico duly accepted the grant 
so made to it in said act and evidenced its acceptance thereof bv an 
enactment of its Legislative Assembly, approved March 1(>. 1891). 
(Laws of New Mexico, 1899, at page lob et seq.) entitled “An Act 
establishing a board of public lands, assigning their duties, and for 
leasing and managing public lands and funds,” certain of the pro¬ 
visions of said enactment being as follows: 

“Section 1. That the Governor, Solicitor-General and Con mi is- * 
sioner of Public Lands shall he and hereby are constituted a board 
of public lands for the leasing, sale and general management and 
control of all public lands or public funds that have been granted or 
shall hereafter be granted for any purpose to the Territory of New 
Mexico, or to the State when it shall become a state and for the in¬ 
vestment of any public funds as the best interests of the Territory, 
or State when it shall become a state shall require, not inconsistent 
with the provisions of the acts of the Congress of the United States 
(or) this act.” 


“Section 10. All lands granted to the Territory by Congress or 
that shall hereafter be granted to the Territory of New Mexico or the 
State of New Mexico by an Act of Congress, approved June 21, 1898, 
entitled ‘An Act to make certain grants of land to the Territory of 
New Mexico and for other purposes/ or by any other act 
4 which may hereafter be passed by Congress for any of the 
purposes or similar purposes as those mentioned in the Act 
of Congress before referred to, are hereby withdrawn from market, 
and the sale thereof, is hereby prohibited except as hereinafter pro¬ 
vided.” 


“Section 28. All funds belonging to the Territory for any of the 
purposes for which the donations were made by the said Act of Con- 
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gress herein referred to or any similar Act of Congress which may 
hereafter he enacted for the benefit of the Territory or the State of 
New Mexico, shall be deemed trust funds and held hv the Territory, 
the interest and income whereof are only to he used except as here¬ 
inafter provided and the Territory shall supply all loss of said funds 
that may occur, so that the same shall remain entire and undimin¬ 
ished, ” et ret. 


“Section :»1. The said Board hereby created is hereby authorized 
and empowered in order to immediately raise the necessary funds 
to secure the lands already donated to the Territory by the Act of 
Congress herein mentioned, it being impossible tor the Territory to 
immediately provide the same owing to its financial condition, to 
contract for a sale and to sell and dispose of a sufficient quantity of 
any of the lands authorized by the said Act of Congress before men¬ 
tioned to be sold and disposed of, for the best price obtainable and 
for a sum not less than three dollars per acre, sufficient to realize the 
amount of eighteen thousand dollars, out of which amount when so 
realized the fees ot the offices of the various land ollices where an\ 
of the lands so donated by said Act of Congress may be situate, shall 
be paid,” et ret. 

1V. That, by act of Congress, approved March It), 1908, (115 Slat. 
14) entitled “An Act to make the provisions of an Act of Congress 
approved February twenty-eighth, eighteen hundred and ninety-one 
(Twenty-sixth Statutes, page seven hundred and ninety-six), appli¬ 
cable to the Territory of New Mexico,” it was provided: 

“That all the provisions of an Act of Congress approved February 
twenty-eighth, eighteen hundred and ninety-one, entitled ‘An Aet 
to amend sections twenty-two hundred and seventy-five and twenty- 
two hundred and seventy-six of the Revised Statutes of the l nited 
States providing for the selection of lands for educational purposes 
in lieu of those appropriated for other purposes,’ he, and the same are 
hereby, made applicable to the Territory of New Mexico, and the 
grant of school lands to said Territory, and indemnity thcrc- 
5 for, shall be administered and adjusted in accordance with 
the provisions of said Act, anything in the Act of Congress 
approved June twenty-first, eighteen hundred and ninety-eight, 
making certain grants of land to the Territory of New* Mexico, and 
for other purposes, to the contrary notwithstanding.” 

That said sections 2275 and 2270 of the Revised Statutes of the 
United States, as amended by the act of February 28, 1891, supra, 
read as follows: 

“Sec. 2275. Where settlements with a view to pre-emption or 
homestead have been, or shall hereafter be made, before the survey 
of the lands in the field, which are found to have been made on sec¬ 
tions sixteen or thirty-six, those sections shall be subject to the claims 
of such settlers; and if $uch sections, or either of them, have been or 
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shall he granted, reserved, or pledged for the use of schools or col¬ 
leges in the State or Territory in which they lie, other lands of equal 
acreage are hereby appropriated and granted, and may he selected by 
said State or Territory, in lieu of such as may be thus taken by pre¬ 
emption of homestead settlers. And other lands of equal acreage 
are also hereby appropriated and granted, and may he selected hy 
said State or Territory where sections sixteen or thirty-six are min- 
eral land, or are included within any Indian, military, or other res¬ 
ervation or are otherwise disposed of by the United States: Provided, 
Where any State is entitled to said sections sixteen and thirty-six, 
or where said sections are reserved to any Territory, notwithstanding 
tlie same may he mineral land or embraced within a military, In- 
dian, or other reservation, the selection of such lands in lieu thereof 
hy said State or Territory shall he a waiver of its right to said sec¬ 
tions. And other lands of equal acreage are also hereby appropri¬ 
ated and granted, and may he selected by said State or Territory to 
compensate deficiencies for school purposes, where sections sixteen 
or thirty-six are fractional in quantity, or where one or both arc 
wanting by reason of the township being fractional, or from any 
natural cause whatever. And it shall he the duty of the Secretary 
of the Interior, without awaiting the extension of the public surveys, 
to ascertain and determine, hy protraction or otherwise, the number 
of townships that will be included within such Indian, military, or 
other reservations, and thereupon the State or Territory shall he en¬ 
titled to select indemnity lands to the extent of two sections for each 
of said townships, in lieu of sections sixteen and thirty-six therein; 
hut such selections may not he made within the boundaries of said 
reservations: Provided, however. That nothing herein contained 
shall prevent any State or Territory from awaiting the extinguish¬ 
ment of any such military, Indian, or other reservation and the res¬ 
toration of the lands therein embraced to the public domain and then 
taking the sections sixteen and thirty-six in place therein; but noth¬ 
ing in this proviso shall he construed as conferring any right not now 


existing 


(> 


Sec. 2*27(>. “That the lands appropriated by the preceding 
section shall be selected from any unappropriated, surveyed 
public lands, not mineral in character, within the State or 
Territory where such losses or deficiencies of school sections occur; 
and where the selections are to compensate for deficiencies of school 
lands in fractional townships, such selections shall he made in ac¬ 
cordance with the following principles of adjustment, to wit: For 
each township, or fractional township, containing a greater quantity 
of land than three-quarters of an entire township, one section; for 
a fractional township, containing a greater quantity of land than 
one-half, and not more than three-quarters of a township, three- 
quarters of a section; for a fractional township, containing a greater 
quantity of land than one-quarter, and not more than one-half of a 
township, one-half section; and for a fractional township containing 
a greater quantity of land than one entire section, and not more 
than one-quarter of a township one-quarter section of land: Pro- 
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vided, That the States or Territories which are, or shall he entitled 
to both the sixteenth and thirty-sixth sections in place, shall have the 
right to select double the amounts named, to compensate for defi¬ 
ciencies of school land in fractional townships.” 


V. That said Territory of New Mexico duly accepted the grant so 
made to it in the act of March 1G, 1908, supra, and evidenced its ac¬ 
ceptance thereof by an enactment of its Legislative Assembly, ap¬ 
proved March 18, 1909 (Laws of New Mexico, 1909, at page 280 
et seq.) entitled “An Act to amend ‘an act to provide for the leasing, 
sale, management and control of all lands now owned or hereafter 
acquired bv the Territory of New Mexico; to create a territorial pub¬ 
lic land office; a Commissioner thereof, and to prescribe the duties 
of such officer; to provide for the care, custody, disposition and in¬ 
vestment of moneys derived from all territorial lands by leasing, 
sale or otherwise; and for other purposes, approved March 21, 1907. ’ 
and for other purposes,” certain of the provisions of said enactment 
being as follows: 

“Section 1. That Section 8 of Chapter 104 of the Session Laws of 

1907 be and the same is hereby amended so as to read as follows; 

•/ 

‘Section 8. The Commissioner of Public Lands shall he provided 
with an official seal and it shall be his duty* * * * ‘to deed by 

quit claim or otherwise to the United States covering any or 
7 all claim that the Territory of New Mexico may have in and 
to lands within any private land grant or reservation made 
in pursuance of authority of any Act of Congress, for the purpose of 
selecting indemnity lands therefor, or lands in lieu thereof.’ ” 


VI. That by act of Congress, approved June 20, 1910, (80 Stat. 
557, 7)01. 7)02, 7)08, 507)) entitled “An Act to enable the people of 
New Mexico to form a constitution and state government and he 
admitted into the Union or an ecpial footing with the original 
States; and to enable the people of Arizona to form a constitution 
and state government and be admitted into the Union on an equal 
footing with the original States,” a grant of land was made to the 
State of New Mexico, said grant being thus: 

“Sec. 0. That in addition to sections sixteen and thirty-six, here¬ 
tofore granted to the Territory of New Mexico, sections two and 
thirty-two in every township in said proposed State not otherwise 
appropriated at the date of the passage of this Act are hereby granted 
to the said State for the support of common schools; and where sec¬ 
tions two, sixteen, thirty-two, and thirty-six, or any parts thereof, are 
mineral, or have been sold, reserved, or otherwise appropriated or 
reserved by or under the authority of any Act of Congress, or are 
wanting or fractional in quantity, or where settlement thereon with 
a view to preemption or homestead, or improvement thereof with 
a view to desert-land entry has been made heretofore or hereafter, 
and before the survey thereof in the field, the provisions of sections 
twenty-two hundred and seventy-five and twenty-two hundred and 
seventy-six of the Revised Statutes are hereby made applicable 
thereto and to the selection of lands in lieu thereof to the same ex- 
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tent as if sections two and thirty-two, as well as sections sixteen and 
thirty-six, were mentioned therein: * * * And provided fur¬ 

ther, That the grants of sections two, sixteen, thirty-two, and thirty- 
six to said State, within national forests now existing or proclaimed, 
shall not vest the title to said sections in said State until the part of 
said national forests embracing any of said sections is restored to the 
public domain; but said granted sections shall be administered as a 
part of said forests, and at the close of each fiscal year there shall be 
paid by the Secretary of the Treasury to the State, as income for its 
common-school fund, such proportion of the gross proceeds of all 
the national forests within said State as the area of lands hereby 
granted to said State for school purposes which are situate within 
said forest reserves, whether surveyed or unsurveyed, and for which 
no indemnity has been selected, may bear to the total area 
8 of all the national forests within said State, the area of said 
sections when unsurveyed to he determined by the Secretary 
of the Interior, by protraction or otherwise, the amount necessary 
for such payments being appropriated and made available annually 
from any money in the Treasury not otherwise appropriated.' 1 
* * * * * * * * . 

‘‘Sec. 10. That it is hereby declared that all lands hereby granted, 
including those which, having been heretofore granted to the said 
Territory, are hereby expressly transferred and confirmed to the said 
State, shall he by the said State, held in trust, to he disposed of in 
whole or in part only in manner as herein provided and for the seve¬ 
ral objects specified in the respective granting and confirmatory pro¬ 
visions, and that the natural products and money proceeds of any of 
said lands shall he subject to the same trusts as the lands producing 
the same/’ 

“Sec. 11. That all lands granted in quantity or as indemnity by 
this Act shall he selected, under the direction and subject to the ap¬ 
proval of the Secretary of the Interior, from the surveyed, unre¬ 
served, unappropriated, and non-mineral public lands of the United 
States within the limits of said State, by a commission composed of 
the governor, surveyor-general, or other officer exercising the func¬ 
tions of a survevor-general, and the attorney-general of the said 
State.” 

VII. That said State of New Mexico duly accepted the grant so 
made to it by the Act of Congress of June 20, 1010, supra, and evi¬ 
denced its acceptance thereof by provisions in its State constitution 
which reads as follows: 

“The permanent school fund of the State shall consist of the pro¬ 
ceeds of sales of sections two, sixteen, thirty-two and thirty-six in 
each township of the State, or the lands selected in lieu thereof,’ 1 
et eet. (Section 2 of Article XII of the Constitution of the State of 
New Mexico.) 

“All lands granted under the provisions of the Act of Congress en¬ 
titled ‘An Act to enable the people of New Mexico to form a constitu¬ 
tion and state government and he admitted into the Union on an equal 
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footing with the original States’ for the purposes of said several in¬ 
stitutions are hereby accepted and confirmed to said institutions, and 
shall he exclusively used for the purposes for which they were 
granted,” et cet. (Section 12 of Article XII of the Constitution of 
the State of New Mexico.) 

That acceptance by the State of New Mexico of the said grant is 
further evidenced by sections nine and ten of Article XXI of the 
Constitution of the State of New Mexico (which article is en- 
0 titled “Compact With the United States”), which sections 
provide: 

Section 9. “This State and its people consent to all and singular 
the provisions of the said Act of Congress, approved June twentieth, 
nineteen hundred and ten, concerning the lands by said Act granted 
or confirmed to this State, the terms and conditions upon which said 
grants and confirmations were made and the means and manner of 
enforcing such terms and conditions, all in every respect and partic¬ 
ular as in said Act provided.’’ 

Section 10. “This ordinance is irrevocable without the consent of 
the United States and the people of this state, and no change or abro¬ 
gation of this ordinance, in whole or in part, shall be made bv any 
constitutional amendment, without the consent of Congress.” 


VIII. That the final act obligating the United States to respect, 
observe and abide all the terms and conditions of the grant made to 
the State of New Mexico by the said Act of Congress of June *20, 
1910, supra, and which had been accepted by said State as aforesaid, 
was performed by and under the Proclamation of the President of 
the United States issued January 0. 1912 (37 Stat. 1723), in which 
proclamation it is recited that “the conditions imposed by the said 
Act of Congress approved on the twentieth day of June, one thou¬ 
sand nine hundred and ten, and by the said joint resolution of Con¬ 
gress have been fully complied with” and proclaimed “that the 
fundamental conditions imposed by Congress on the State of New 
Mexico to entitle that State to admission have been ratified and ac¬ 
cepted, and that the admission of the State into the Union on an 
equal footing with the other States is now complete.” 

That for the purpose of administering under, conserving and en¬ 
joying the grant of land made to the State of New Mexico, as afore¬ 
said, the legislature of the said State enacted a statute, approved June 
14, 1912, (haws of New Mexico, 1912, at page 174, et seq.) 

.10 and entitled “An Act to provide for the creation, organization 
and maintenance of the State hand Office,” et cet. That in 
said Act it is provided, among other things, as follows: 


“Section 1. That a State hand Office is hereby created, the execu¬ 
tive officer of which shall he the Commissioner of Public hands,” et 
cet. 

“Section 2. * * * Said Commissioner shall have power 

* * * to deed by quit-claim or otherwise to the United States 

any or all claims that the State may have in and to lands within 
any private land grant or reservation made or confirmed in pur- 
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suance of authority of Congress, or to such of its lands as may be 
needed by the United States or for reclamation of power sites for 
the purpose of selecting irtdemnity lands therefor” et cet. 


IX. That the granting act of June 20, 1910, supra, the provisions 
of the Constitution of the State of New Mexico, the enactment by the 
legislature of said State and the Proclamation admitting said State 
into the Union, all of which are referred to hereinbefore, constituted 
a contract between the United States, and said State of New Mexico, 
the indemnity and lieu grant contained in said act of June 20, 1910, 
by the reference therein to amended sections 2275 and 2276, Revised 
Statutes, supra, being as much a part of said contract itself as the 
grant therein and thereby made of sections 2, 16, 32 and 36 of every 
township; and said granting act and contract conferred and was in¬ 
tended to confer upon the grantee, the State of New Mexico, a sub¬ 
stantial right to the amount of lands within the description of “sur¬ 
veyed, unreserved, unappropriated, and non-mineral public lands of 
the United States,” as provided in section 11 of said act of June 20, 
1910, which might be necessary to fill and satisfy losses to the grant 
of specific sections 2, 16, 32 and 36; and while the indemnity and 
lieu lands so granted by the act of June 20, 1910, are required to be 
selected under the direction of the Secretary of the Interior, 
11 the authority of the Secretary is limited to the exactions 
found in said granting act, namely, that at the date of the in¬ 
demnity or lieu selection of any particular tract or tracts of land, 
tendered to and certified by the local land officers, there existed no 
adverse claim to or a reservation of the land selected, that the land 
is not known to contain mineral of value, and that good and valid 
base is offered for the indemnity or lieu selection; no discretion or 
authority being vested in said Secretary by the provisions of said act 
of June 20, 1910, supra, either to lessen, impair or defeat said in¬ 
demnity and lieu grant, either in whole or in part, and no discretion 
or authority being vested in either the Secretary of Agriculture or 
the President of tlie United States by the provisions of said act of 
June 20, 1910, supra, either to lessen, impair or defeat said indem¬ 
nity and lieu grant, either in whole or in part, by eliminating the 
base lands which support the indemnity or lieu selection from the 
public reservation in which such base lands were located at the time 
of perfecting of the selection. 


X. That the State of New Mexico has always fully complied with 
each, every and all of the terms, conditions, stipulations and require- * 
nients of said land grant and has by acts of its legislature and its ex¬ 


ecutive and administrative ofikers provided for and effected public 
education within said State in accordance with every intendment of 


such land grant and has also provided for, constructed and main¬ 
tained the public institutions which were to be, and are, aided by 
such land grant, all of which has necessarily been beneficial to the 
United States as well as to the State of New Mexico. That the State 


of New Mexico has always conformed to and abided those 
regulations and those rules of practice in and before the Gen¬ 
eral Land Office and the Department of the Interior of the 
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rniteil States (35 L. IX, 537; 38 ibid. Oil ; 39 ibid. 39), which con¬ 
trol and govern in the matter of selections of public lands of the 
United States under grants to the States for educational and other 
purposes. 

XI. That the land grant aforesaid to the State of New Mexico for 
the support of common schools remains unadjusted in that the said 
State has neither acquired the legal title to all of the lands granted, 
to wit. sections two, sixteen, thirtv-two and thirty-six of every town¬ 
ship within said State nor acquired legal title to all the lands which 
it has. in the terms of said grant, a right to select in indemnity for 
or in lieu of said sections. That the fact that such grant remains 
unadjusted and unsatisfied has not been due to any neglect, failure 
or default upon the part of said State, but is attributable, in the main, 
to the fact that a large portion of the area of the State of New Mexico 
remains unsurveyed, and o the further fact that many ol said sec¬ 
tions are within public reservations established under authority of 
the United States. That any condition whatever which is respon¬ 
sible for inability on the part of the State of New Mexico promptly 
to acquire title to the sections granted to it for common school pur¬ 
poses or any incident in the prosecution before the Department of 
the Interior of the said State's selections of indemnity or lieu lands 
for said sections which results either in an unlawful denial by said 
Department of such selections or in unreasonable delay in the ap¬ 
proval thereof, is seriously detrimental to the highest public interests 
of the said State and inflicts upon said State an irreparable 
13 injury and financial loss. 

XII. That to insure as far as possible against any impair¬ 
ment (if tbe value of the said land grant to the State of New Mexico 
bv enabling said State to protect itself against losses of sections 2, lb, 
32, and 30 in place, as well as against losses of lands subject to ap¬ 
propriation by it under the grant to it of indemnity and lieu lands, 
it was provided by section eleven of the Act of June 20, 1910, supra, 
that— 


* * * “ after its admission into the Union said State may pro¬ 

cure public lands of the United States within its boundaries to be 
surveyed with a view to satisfying any public land-grants made to 
said State in the same manner prescribed for the procurement of 
such surveys by Washington, Idaho, and other States, by the Act of 
Congress approved August eighteenth, eighteen hundred and ninety- 
four (Twenty-eight Statutes at Large, page three hundred and 
ninety-four), and the provisions of said Act, in so far as they relate 
to such surveys and the preference right of selection, are hereby ex¬ 
tended to the said State of New Mexico." 

That said Act of August 18, 1894. as thus extended to New Mex¬ 
ico, provides: 

“ * * * That it shall be lawful for the governors of the States 

of Washington. Idaho, Montana, North Dakota, South Dakota and 
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A\ yoming to apply to the Commissioner of the Ceneral Land Office 
for the survey of any township or townships of public land then re¬ 
maining unsurveyed in any of the several surveying districts, with 
a view to satisfy the public land grants made hv the several Acts 
admitting the said States into the Union to the extent of the full 
quantity of land called for thereby; and upon the application of said 
governors the Commissioner of the General Land Office shall pro¬ 
ceed to immediately notify the Surveyor-General of the application 
made by the governor of any of the said States of the application 
made tor the withdrawal of said lands, and the Surveyor-General 
shall proceed to have the survey or surveys so applied for made, as iu 
the cases of surveys of public lands; and the lands that may be found 
to fall within the limits of such township or townships, as ascer¬ 
tained by the survey shall he reserved upon the filing of the applica- ' 
lion for survey from any adverse appropriation by settlement or 
otherwise except under rights that may he found to exist of prior 
inception, for a period to extend from such application for survey 
until the expiration of sixty days from the date of the filing of the 
township plat of survey in the proper district land office, dur- 
14 ing which period of sixty days the State may select any of 
such lands not embraced in any valid adverse claim, for the 
satisfaction of such grants, with the condition, however, that the 
governor of the State, within thirty days from the date of such tiling 
of the application for survey, shall cause a notice to be published, 
which publication shall he continued for thirty days from the first 
publication, in some newspaper of general circulation in the vicinity 
of the lands likely to he embraced in such township or townships, 
giving notice to all parties interested of the fact of such application 
for survey and the exclusive right of selection by the State for the 
aforesaid period of sixty days as herein provided for; and after the 
expiration of such period of sixty days any lands which may remain 
unselected by the State, and not otherwise appropriated according 
to law, shall he subject to disposal under general laws as other public 
lands: And provided further, That the Commissioner of the General 
Land Office shall give notice immediately, of the reservation of any 
township or townships to the local land office in which the land is 
situate of the withdrawal of such township or townships, for the pur¬ 
pose hereinbefore provided: And provided further, That the gov¬ 
ernors of the several States herein named are authorized to advance 
money from time to time for the survey of the townships withdrawn 
at such United States depository as may be designated by the Com¬ 
missioner of the General Land Office, and the money so advanced 
shall be reimbursable. The foregoing provisions shall be applicable 
to Utah when admitted as a State into the Union and a governor is 
duly inaugurated and acting. * * *" 


XIII. That invoking and availing of the provisions of said act of 
August 18, 1894, the State of New Mexico made application to the 
Commissioner of the General Land Office for a withdrawal and sur¬ 
vey thereunder and on August 24, 1914, there was duly withdrawn 
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and reserved under said act a large area of then unsurveyed land in 
said State. That a part of the area so withdrawn and reserved was 
found, after survey, to he within the boundaries of township 28 
south, range 88 east of the New Mexico Principal Meridian. That 
the approved plat of survey of said township was tiled in the United 
States Land Office at Roswell, New Mexico, on March 9, 1915; and 
the entire area of said township is designated as being of the char¬ 
acter of land enterable under the enlarged homestead act of February 
19. 1909 (35) Stat. 689). 

15 XIY. That the approved plat of the survey of township 
19 south, range 14 east, New Mexico Principal Meridian, in 

the State of New Mexico, was filed in the appropriate local United 
States Land Office in the then Territory of New Mexico on June 24, 
1885. That the title to sections numbered 16 and 36 in said town¬ 
ship passed from the United States to said Territory on .June 21, 

1 89S V , by operation of the Act of Congress of that date, supra, which 
act made a grant of sections 16 and 36 in every township to said 
Territory. (A ide Tillian et al. vs. Keepers, 44 L. E., 460.) 

That on December 20, 1906, the Secretary of the Interior with¬ 
drew all of said township 19 south, range 14 east for the then pro¬ 
posed Sacramento National Forest and by Executive Proclamation 
of April 24, 1907, the entire township was included in the then, and 
thereby, established Sacramento National Forest. That by Execu¬ 
tive Proclamation of March 2, 1909, the name of the forest was 
changed to Alamo National Forest and by Executive Proclamation 
of October 20, 1910, certain lands, but other than those pert incut to 
this cause, were excluded from, and others added to, said Forest. 
That bv Executive Order of February 17, 1912, certain lands, but 
other than those pertinent to this cause, were excluded from the said 
Forest. That by Executive Order of March 30, 1915, certain lands, 
but other than those pertinent in this cause, were withdrawn with 
view to determining the advisability of their inclusion in the said 
Forest and by Executive Proclamation of April 3, 1916, section 36 
of said township 19 south, range 14 east, and other lands, were ex¬ 
cluded from said Forest. 

16 XV. That the State of New Mexico is limited in its selec¬ 
tion of indemnity and lieu lands to such thereof as have been 

surveyed thus preventing selection thereof until after the official plat 
of the survey thereof shall have been filed in the local land office of 
the district wherein the lands are situate, when it is required to make 
formal presentation of its claim at such local land office through 
' selection. That in due exercise of its “exclusive right of selection’’ 
for sixty days from the date, to wit, March 9, 1915, of the filing of 
the approved plat of survey of said township 23 south, range 38 east, 
N. M. P. M. in the United States Land Office at Roswell, New Mex¬ 
ico, which “exclusive right” had been conferred by the provision in 
the Act of June 20, 1910, supra, which extended the benefits of the 
Act of August 18, 1894, supra, to the State of New Mexico, the said 
State, through and by the joint action of its Governor, its Attorney- 
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General and its Commissioner of Public Lands tiled in the said 
United States Land Office a selection (known as a State lieu selection 
031,005, Roswell series) of the W. y 2 of section 29 of said township 
23 south, range 38 east, and other lands, in lieu of the N. of sec¬ 
tion 36 of said township 19 south, range 14 east, and other lands. 
That at the time of tiling of such selection the said N. */» of section 
36 of said township was then situate within the said Alamo National 
Forest and was therefore good, sufficient and valid base for such lieu 
selection which was made and tiled under the acts of June 21, 1898, 
supra, June 20, 1910, supra, sections 2275 and 2276, Revised Stat¬ 
utes as amended hv the act of February 28, 1891, supra, and supple- 
mentarv and amendatory acts. 

That such lieu selection was supported by a non-mineral, 

17 non-saline and non-occupancy affidavit with respect to the 
said selected land, and was accompanied with a deed by quit¬ 
claim executed by the State Land Commissioner of the State of New 
Mexico in accordance with authority given that officer bv the Act of 
the Legislature of the State of New Mexico of June 14, 1912, supra, 
conveying to the United States all the right, title, claim interest and 
estate of said State in and to the said N. */•» of section 36 of township 
19 south, range 14 east, and was accompanied also with a certificate 
by the (Jerk of the County of Otero, New Mexico, to the effect that 
the base, or school section land to which the said State had thereto¬ 
fore acquired title, had not been conveyed or encumbered by it, all 
of which proof in support of the validity and sufficiency of such 
selection was adduced at considerable expense to said State. 

That such selection was also accompanied with the fees collectible 
by law, and otherwise met, in every requirement, the rules and regu¬ 
lations of the Department of the Interior in respect of the making 
and filing of selections of lieu lands by the several land grant aided 
States of the Union. That acting on such selection, the Register 
of the Roswell office designated the Lovington Leader, a newspaper 
published at Lovington, New Mexico, as the medium of publication 
of notice of the selection, and notice thereof was published accord¬ 
ingly, and for five consecutive weeks, commencing with the issue of 
that paper of May 28, 1915, and ending with the issue of June 25, 
1915, at the expense of the State of New Mexico. That notice of 
such selection was posted in the office of the Register and Receiver 
during the same period, and at expiration of the period of notice 
"the Register certified that no protests or objections of any 

18 character whatever had been made to the selection, which 
bears the following certificate over the signatures of the Reg¬ 
ister and Receiver: 

“We certify that the foregoing list No. 5402 of indemnity school 
land selections, containing 640 acres, was filed in this office March 
9, 1915, accompanied with legal fees amounting to $4.00; that there 
is not of record in this office any adverse, filing, entry or claim to the 
land selected by the State of New Mexico, and that the filing of said 
list is this day allowed and approved. 1 ’ 
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That the foregoing certificate is one affirming, the sufficiency and 
validity of the base lands conveyed to the United States in support 
of and in consideration for the lands selected in lieu thereof and is 
one also affirming the legal availability of the lieu lands so selected. 

XVI. And the State of New Mexico further avers that in and hy 
its said lien selection it duly executed a perfect deed of conveyance 
to the United States of all the right, title, claim, interest and estate 
of the State of New Mexico in and to the lands assigned as the base 
for such selection; that delivery of such conveyance was made hy the 
State to the Register and Receiver at Roswell, New Mexico, as the 
dulv authorized and only agents ol the l nited States competent to 
receive such conveyance; that said Register and Receiver formally 
received such conveyance on behalf of the United States when they 
executed the certificate aforesaid. 

That in accordance with the rules, regulations and practice of the 
Department of the Interior, the said Register and Receiver duly 
transmitted said conveyance and said certified lieu selection to the 
(’ommissioner of the General Land Office for appropriate consider¬ 
ation and ultimate acceptance by the Secretary of the Interior of 
such conveyance and the approval by said Secretary to the 
1ft State of New Mexico of the land it had selected as the consid¬ 
eration for the lands it had reconveyed to the United States. 
That on April Id, 1915, due and full notice of such selection was 
received in the (leneral Land Office at Washington, D. ( ., from said 
Register and Receiver. That on August 2d, 1015, there was re¬ 
ceived in said (leneral Land Office proof of the posting and publica¬ 
tion of notice of said lieu selection and thereupon, if not before, said 
selection was rendered complete and perfect. .That no question has 
over been raised either in or out of the Department of the Interior 
as to the sufficiency of the compliance made by the State of New 
Mexico with the terms, conditions and stipulations of the land grant 
to said State and with the regulations of the Department of the 
Interior in respect of said selection. That the acts and decisions of 
the Land Department on said selection concede that it was a selec¬ 
tion perfect in every detail and unassailable on any ground or for 
anv reason from the date of the making thereof and for nearly a 

i/ 

vear thereafter. 


XVII. That while the certain lieu selection aforesaid was so certi¬ 


fied by the said Register and Receiver and, thereupon, forwarded to 
the Commissioner of the General Land Office for appropriate action 
and disposition, as above, no action was had thereon when, on April 
3, 1916, as aforesaid, the land assigned as the base for such selection 
and described in the said deed of conveyance by the State of New 
Mexico to the United States was eliminated from the Alamo Forest 


by an Executive Proclamation of that date, said Proclamation hav¬ 
ing been expressly executed and issued under authority of Section 
24 of the Act of Congress of March 3, 1891 (26 Stat. 1095, 
20 1103) and the provisions of the Act of Congress of June 4, 

1897 (30 Stat. 11, at 34 & 36), which relate exclusively to 
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the establishment, dis-establishment, management, control and ad¬ 
ministration of National Forests and in nowise to the land grant to 
the State of New Mexico. That said provisions of law are in words 
following, to wit: 

“That the President of the United States may, from time to time, 
set apart and reserve, in any State or Territory having public land 
hearing forests, in any part of the public lands wholly or in part 
covered with timber or undergrowth whether of commercial value or 
not, as public reservations, and the President shall by public procla¬ 
mation, declare the establishment of such reservations and the limits 
thereof." (Section 24, Act of March 3, 1891, supra.) 

“That, to remove any doubt which may exist pertaining to the 
authority of the President thereunto, the President of the United 
States is hereby authorized and empowered to revoke, modify, or 
suspend any and all such Executive orders and proclamations, or 
any part thereof, from time to time as he shall deem best for the 
public interests." (Act of June 4, 1897, 30 Stat. 11 at 34.) 

“The President is hereby authorized at any time to modify any 
Executive order that has been or may hereafter be made establishing 
any forest reserve, and by such modification may reduce the area or 
change the boundary lines of such reserve, or may vacate altogether 
any order creating such reserve.” (Act of June 4, 1897. 30 Stat. 
11'at 36.) 


XYITT. And the State of New Mexico shows that, thereafter, and 
on May 16, 1916, the defendant, Commissioner of the General Land 
Office, by his office letter, held for rejection and cancellation the 
State’s lieu selection aforesaid, upon the ground, and upon that 
ground only, that the lands which the State had offered as a base for 
such selection and had conveyed to the United States had been elim¬ 
inated or excluded from the Alamo National Forest by and Under 
said Executive Proclamation of April 3, 1916; (the elimination and 
exclusion, however, having been made long subsequent to the per¬ 
fecting of the lieu selection hv the State, as above shown). 

That the State duly appealed from the decision of the defendant, 
Commissioner of the General Land Office, to the defendant* 
21 Secretary of the Interior; assigning as error, the following: 

In holding the base of such selection had and the State’s 
conveyance of the base land to the United States unacceptable be¬ 
cause of the Executive Proclamation of April 3, 1916. 

Error in holding that the State’s right to convey the base land, 
which was secured to it by a solemn contract between it and the Gov¬ 
ernment, and where the State has long since performed its part of 
the contract and fully earned its right to convey the base land, can 
now be ini] mi red or defeated by the President in and under a subse¬ 
quent Executive Proclamation excluding the base land from the 
Alamo National Forest. 

Error in holding that the President by excluding the base land 
from such forest, or otherwise, however, can deprive the State grantee 
of rights under its land grant, either in whole or in part. 


i 
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But the State says that said Secretary, by his decision, dated Octo¬ 
ber 14, 1916, affirmed the said decision of the Commissioner his de¬ 
cision in respect of the question raised upon said appeal being 


thus— 

“The base lands in question are certain sections 2, 16 and 36, 
which were within a national forest, but have recently been elim¬ 


inated therefrom and remain a part of the grant for school purposes. 
The State’s selection not having been approved prior to such elimina¬ 


tion, cannot now be allowed.’’ 


XIX. That the State, thereupon, and within the time therefor 
limited by the regulations and rules of practice of the Department 
of the Interior, filed motion for rehearing of the certain Depart¬ 
mental decision aforesaid; but the same was thereafter, on 
22 the 23rd day of November, 1916, overruled and denied by 
the defendant, Secretary of the Interior, who, after citing in 
support of his denial of such motion a decision rendered by said de¬ 
fendant, Secretary of the Interior, on October 7, 1915, in State of 
California et al. (44 L. D., 468), said that it was therein “held that 
no right was acquired by the selection prior to approval such as 
would prevent ‘a change in the status of either the selected land or 
the proffered base.’ ” 

That the State, thereupon, tiled a petition in the Department of 
the Interior praying for the exercise of the supervisory authority of 
the defendant, Secretary of the Interior, to sustain the said selection 
by the State as a sufficient and perfect selection made by said State 
in the legitimate enjoyment of the grant of lands made to it by Con¬ 
gress; but such petition was thereafter, on the 18th day of October, 
U>17, denied by the defendant, Secretary of the Interior, and the 
record in said selection returned to the defendant, Commissioner of 
the General Land Office, for the purpose to make final the decision 


adverse to the State of New Mexico. 

That in respect of the question presented and discussed in said 
petition for exercise of supervisory authority the decision of the de¬ 
fendant, the Secretary of the Interior, of October 18, 1917, an¬ 
nounced the following ruling and conclusion, to wit: 

“The Department therefore concludes that the State took title to 
the base lands tendered in support of the selection under its grant, 
that title thereto was at all times thereafter, prior and subsequent to 
restoration of said lands from the forest reservation, and is now, in 
the State of New Mexico, and the very condition upon which the 
right of the State to offer said lands in exchange for others is predi¬ 
cated having been removed by elimination of the base lands from 
the forest reserve, the Department is without authority of law to ap¬ 


prove the selection. 

23 “The decision rendered by the Department in the case of 

State of California et al. (44 L. D., 468), is accordingly ad¬ 


hered to without prejudice to the State’s right to substitute new base 
in support of the selection in accordance with the principle laid 
down in the case of State of California et al. (45 L. D., 644).” 
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That on November 15, 1917, the defendant, the Commissioner of 
the General Land Office sought to make final the said decision of the 
defendant, the Secretary of the Interior, of October 18, 1917, by an 
office letter of the said Commissioner to the Register and Receiver 
at Roswell, New Mexico, which contains this statement: 

“In accordance with the said decision of October 18, 1917. and 
in the absence of prior valid adverse claim, you will advise the 
proper State officer that thirty days from receipt of notice hereof 
are allowed within which to designate other and valid base in sup¬ 
port, of his application to reinstate, and that in default of same 
within the time allowed, the order of cancellation of December 14, 
19K), will he considered final and the case closed without further 
notice from this office/’ 

XX. And the State of New Mexico says that it has now completely 
exhausted its rights of appeal, review, and rehearing, in said De¬ 
partment of the Interior, and in said General Land Office, in respect 
of its claim under and by reason of said lieu selection, ami that no 
further opportunity for hearing or review of the question aforesaid, 
or for the further assertion therein of its claim under such lieu selec¬ 
tion, is afforded by the regulations and rules of practice of said De¬ 
partment, or hv any law or act of Congress in such case made and 
provided; and that its only remaining remedy is by appropriate ap¬ 
peal to the courts for relief from the rulings aforesaid, and which 
rulings, as the State is advised by its counsel, and, accordingly, so 
avers, are erroneous in matters of law. 

2d XXL And the State of New Mexico further says that, bv 

its full and unqualified acceptance of the grant of lands made 
to it by Congress for common school purposes as hereinabove men¬ 
tioned, and by said State’s full compliance with all the terms, condi¬ 
tions, and exactions of such grant, the right and title to the lands 
selected by it under its said lieu selection has been fully earned, and 
that the same are needed in partial satisfaction of such grant, and 
that the base assigned in such lieu selection has been, by said State, 
conveyed to the United States; hut that, nevertheless, the right of 
the State of New Mexico in the premises is sought to he defeated bv 
the unauthorized and arbitrary action of the defendants, as herein 
aforesaid. 

XXII. And the State of New Mexico further states that if the 
certain action hereinabove set forth he permitted to stand, it will de¬ 
prive the State of New Mexico of its rights under the land grant 
made to it by Congress as aforesaid and will impose conditions upon 
said State not provided for in said grant, will impair and diminish 
the value of said grant to said State and will unjustly and unlaw¬ 
fully exact from the State of New Mexico a consideration for the 
lands so selected by it, as aforesaid, different from the consideration 
therefor which has heretofore been conveyed to the United States 
by the deed of quit claim executed by said State’s Commissioner of 

3—3221a 
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Public Lands wliicb accompanied and was made a part of said lieu 
selection; will be in violation of the statutory contract accomplished 
and effected by said granting act of June 20, 1010, supra, will limit, 
and. to the extent of the tract of land described in said lieu selection 
as the base therefor, will defeat the will of Congress as ex- 
25 pressed in said grant, and this too after the said grantee has 
performed, in full, the several conditions in consideration 
whereof the grant was made; and will further result in the rejection 
and cancellation of numerous other lieu selections by said State in¬ 
volving many hundreds of acres of land and in the unlawful do- 
privation of the property of the State of New Mexico without com¬ 
pensation, and without the consent of said State, all to its irreparable 
loss, damage, and injury, and for which the State of New Mexico 
has no adequate remedy at law. and is otherwise remediless, except 

in equity. ' t . XT , f . 

Wherefore, The premises considered, the State* of New Mexico 

prays: . .. . 

I. That the process of this Court issue directed to the defendants, 

Franklin K. l ane. Secretary of the Interior, and ( lay Tallmnn, 
Commissioner of the C.eneral hand Office, requiring them, and each 
of them, to appear and make answer under the foregoing hill ol 
complaint, hut not under oath, answer under oath hemg hereby ex- 

presslv waived. , . . 

TT. That. upon the tiling of this bill, or at such short day there¬ 
after as shall he fixed by the Court, a preliminary order may issue 
herein restraining and enjoining, pendente lite, the defendants, their 
successors in office, and each, every and all persons claiming to act 
under their, or either of their, authority or control, from enforcing 
anv or either of the certain rulings, holdings and decisions men¬ 
tioned and complained of in the foregoing bill of complaint, or from 
cnneolin" or rejecting the certain lieu selection so heretofore made 
bv!he State of New Mexico <* the W. U of Section 20. Township** 
.south Range 3S east. New Mexico Principal Meridian. New 
2<) Mexico, in lien of the X. C, of Section 3fi, Township 10 
south. Range 14 east, New Mexico principal Meridian, New 
Mexico, or from exacting from the State of New Mexico a tract of 
iand as base land for such lieu selection other and different from 
base land now offered and supporting such selection and heretofore 
conveved by the State of New Mexico to the United States. 

ITT That, upon final hearing, said restraining order and injunc¬ 
tion may be made perpetual, and that mandatory injunction may 
is«ue against said defendants, commanding and requiring that each 
of the certain rulings, holdings and decisions aforesaid be vacated 
and set aside and that the right granted and secured to the State of 
New Mexico under the certain granting act herein aforesaid be recog¬ 
nized. respected and given its lull legal iorce and effect, excluding 
from anv and all consideration in connection with the said State’s 
lieu selection of the tracts aforesaid, the certain Executive Proclama¬ 
tion of April 3, lOlff, referred to in the foregoing bill of complaint. 
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IV. And that (lie State of New Mexico may have all such other 
0 * 

and further relief as the nature of its ease may demand and require, 
and as inav he agreeable to equity. 

THE STATE OE NEW MEN 1(0. 

By HA KEY E. PATTON. 

. 1 ttornm/-( » air nil: 

MILTON J. HEl,MICK. 

Assistant Attonn';/-(icncral, Santa Fc, Xnc Mr.cico. 

PATRIC K H. LOUOHRAN. 

Attorney for Plaintiff, Washington, />. C. 

The defendants to this bill of complaint are: 
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1. f ranklin K. Lane, Secretary of the Interior. 

2. ('lav Tallnian, Commissioner of the (Jeneral Land 


Oil ice. 


State of New Mexico. 

( omit;/ of Santa Fc, 

Before me. the undersigned, a Notary Public in and for the County 
of Santa Fe. State of New Mexico, personally appeared Harry L. 
Patton, who. being by me first duly sworn, on oath, savs: that he is 
the Attorney-t General of the State of New Mexico, said State being 
the plaintiff named in the foregoing and annexed bill of complaint ; 
that he has read the foregoing bill of complaint and is acquainted 
with the contents thereof, and that the several matters and things 
therein set forth and contained are true, as he verily believes, and 
that as such Attorncv-Cicncral he is authorizedjo tile said bill. 

HARRY L. PATTON. 

Subscribed and sworn to before me this 28 day ol Nov., 191 1 . 

F. MULLER, | seal. | 

A otarif Public, Santa Fc Count;/, Xcic Mexico, 

My Commission expires July 1, 1921. 

State of New Mexico, 

Ci mnt;/ oj Santa Fc, ss: 

Before me, the undersigned, a Notary Public in and for the < ountv 
of Santa Fe, State of New Mexico, personally appeared Milton J. 
Ilelmick, who, being by me first duly sworn, on oath, says: that he 
is the Assistant Attorney-Ceneral of the State of New Mexico, said 
State being the plaintiff named in the foregoing and annexed bill of 
complaint; that he has read the foregoing bill of complaint 
28 and is acquainted with the contents thereof, and that the 
matters and things therein set forth and contained are true, 
as he verilv believes. 

MILTON J. HELMICK. 
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Subscribed and sworn to before me this 28 day of Nov., 1017. 

[seal. | F. MULLEli, 

Notary Public, Santa Fc County, Ncic Mexico. 

My Commission expires July 1, 1921. 

Answer of Defendants. 

Filed January 21, 1918. 

******* 

Come now the defendants by their attorneys and, in answer to the 
1 »ill of complaint herein tiled, say : 

I- 0. They admit the averments of paragraphs 1 to 0 ot this hill, 
except as to the conclusions of law therein contained. 

10. They have no knowledge as to the facts averred in paragraph 
1.0, except that they admit that the plaintiff has conformed to rules 
ami regulations prescribed by the Department of the Interior in the 
matter of lieu selections of public lands. 

II- 14. They admit the averments of paragraphs 11 to 14, inclu¬ 
sive. 

lo. They admit the averments contained in the first paragraph 
of paragraph 1 5 of the bill. Photostatic copy ol the face and lc- 
verse sides of the State Selection known as Roswell 081.()(><>, therein 
referred to, is hereto attached, marked Exhibit A 1 and 2, and is 
hereby made a part of this answer. 

Answering the averments of the second paragraph of said 
29 paragraph 15, they admit that said selection was accompanied 
by a non-mineral, non-saline, and non-occupancy affidavit, 
copy of which appears on the face of said Exhibit A; but deny that 
said selection was accompanied by a deed of quitclaim as averred in 
said paragraph. They also admit that said selection was accompa¬ 
nied by a certificate to the effect that the plaintiff had not conveyed 
or encumbered the title to the base land described in said selection; 
and copy of said certificate is hereto attached, marked Exhibit 15, and 
is made a part of this answer. 

Answering the averments of the third paragraph of paragraph 15, 
they admit that plaintiff paid the fees collectible by law and that the 
register and receiver certified to such facts, as appear in their cer¬ 
tificate copied on page 2 of Exhibit A, but deny that they certified to 
any facts other than as appear in said certificate in connection with 
the filing of said selection. 

Answering the final paragraph of paragraph 15, they are advised 
and consequently aver, that the same presents conclusions of law 
which they need not answer. 

lt». Answering the averments of the first paragraph of paragraph 
10, they admit that plaintiff delivered said lieu selection to the regis¬ 
ter and receiver, Roswell Land Office, New Mexico, who received the 
same; but that whether said lieu selection thus delivered and re¬ 
ceived is, or amounts to, a perfect deed of conveyance, is, as they are 
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advised, purely a conclusion of law; and that it lieu selection does in 
law amount to a conveyance, then they deny that the register and 
receiver are the duly authorized and only agents of the l nited States 
competent to receive such conveyances, stating the fact to he 
30 that said officers are only authorized to receive said lieu selec¬ 
tion for the purpose of transmitting the same to the defend¬ 
ants for ultimate action—that is, either to approve or reject the same. 

Answering the second paragraph, they admit that said register 
and receiver duly transmitted the said lieu selection with their cer- 

i/ 

tificate, the same being defendants' Exhibits A and B aforesaid, to 
the Commissioner of the General Land Office, hut state that the pur¬ 
pose thereof was to afford to the defendants opportunity for appro¬ 
priate consideration and for action, not necessarily acceptance, upon 
the selection as required by statute. They admit that the selection 
was received on April 13, 1915, as averred, and that on August 23, 
1915, proof of posting and publication of notice was also received as 
averred. They deny, however, that no question was raised as to the 
sufficiency of compliance with the requirements of law bv the plain¬ 
tiff in respect of said selection or that said selection was conceded to 
be perfect in every detail and unassailable on any ground or for any 
reason; and, on the contrary, thev aver that said selection list was in 
part defective for the reason that a portion was invalid because not 
supported by a sufficient amount of valid base; that when the said 
selection list was received by the Commissioner of the General Land 
Office and by him considered with a view of recommending to the 
Secretary of the Interior whether the said selection should he ap¬ 
proved or disapproved, in whole or in part, he found and determined 
that a part of the base offered to support a part of the selection was 
insufficient, and held the same for cancellation by his decision of 
June 21, 1915, copy of which is hereto attached, marked Exhibit (\ 
and made a part of this answer; hut thereafter, by affidavit, 
31 dated July 19, 1915, of the Commissioner of Public Lands of 
the State of New Mexico, copy of which is hereto attached, 
marked Exhibit D, and made a part hereof, the plaintiff adjusted 
its selection by the substitution of other base, which adjustment was 
thereafter allowed. 

17. They admit the averments of fact contained in paragraph 17 
of the bill. 

IS. They admit that plaintiff s said lieu selection was rejected by 
the Commissioner of the General Land Office on May Iff, 1916, bv 
decision, copy of which is hereto attached, marked Exhibit E, and 
is hereby made a part of this answer; and that on October 11, 1916, 
said decision was affirmed on appeal to the Secretary in an opinion 
hereto attached, marked Exhibit E, and made hereby a part of this 
answer. 

19. Answering the averments of paragraph 19, they .admit that 
thereafter and within the time limited by the Rules of Practice, 
plaintiff filed a motion for rehearing, and that said motion was de¬ 
nied, November 23, 1916, in a decision, copy of which is hereto 
attached, marked Exhibit G, and made a part of this answer; and 



FRANKLIN K. LANE, SECRETARY, ETC., ET AL., VS. 


they further state that pursuant to said decision, the Commissioner 
of the General Land Office, on December 14, 11)10. in an order to 
the register and receiver aforesaid, copy of which is hereto attached, 
marked Exhibit H. and made a part hereof, cancelled the lieu selec¬ 
tions aforesaid, in part, including the land here in controversy, as 
more particularly set forth in said order. 

Thereafter, they aver, the plaintiff' applied for the reinstatement of 
this and other rejected lieu selections in a letter, dated December *28, 
1910, copy of which is hereto attached, marked Exhibit 4, 
:;2 and made a part hereof; that said application for reinstate¬ 
ment was not acted upon, but thereafter, on plaintiffs peti¬ 
tion for the exercise of supervisory authority, the subject matter of 
the controversy was again considered, and a decision was rendered. 
October 18. 1917. as averred in said paragraph 19 of the bill; copy 
of which decision is hereto attached, marked Exhibit K. and made 
a part hereof. 

Thev admit the averments of the final paragraph of said para- 
«. • 

graph 19. 

20. They admit all averments of fact in paragraph *20 of the bill. 

*2L They are advised that the averments of paragraph *21 present 
mere conclusions of law which they need not answer. 

*2*2. Answering the averments of paragraph *2*2. they deny that 
the action complained of will deprive the plaintiff of its right?* undei 
its school land grant or that it will impair or diminish the value of 
said grant; that, on the contrary, the action of which plaintiff com¬ 
plains has no further effect than to require said plaintiff to substitute 
valid base. i. e.. lands within the terms of its grant which it has really 
Wt. if the plaintiff is desirous of .acquiring title to the particular 
tracts of land covered hv its selection list aforesaid. They aver that 
hv operation of the action complained of plaintiff retains title to the 
lands actually described in the land grant under which it claims, 
and that the plaintiff has sustained, and will sustain, no loss, damage, 
or injury, irreparable or otherwise, by reason of any action of the 
defendants set forth in its bill of complaint. 

And in further answer to the bill, they aver the essential facts to 
he as follows; That plaintiff bad title to the described base 
land under its school land grant, which said land was there¬ 
after included within a national forest; that under existing 
law, the plaintiff had the privilege of waiving its claim to said land 
and to select other land of equal acreage, non-mineral in character, 
in lieu thereof, under the direction and subject to the approval of 
the Secretary of the Interior; that the Secretary’s power to approve 
such an exchange depended upon the fact whether or not the base 
land was included within a national forest reservation; that, if such 
were not the fact, he bad no authority to effect tin* conveyance of 
other public land of the United States to the plaintiff; that when the 
selection list described in plaintiff’s bill came on in regular course 
before him for action, either to approve or disapprove the same and 
to effect or decline to effect the exchange of lands, he found and de¬ 
termined, and the fact is, that said base land had been excluded and 
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released from forest reservation and afforded no proper or valid base 
to support the selection of the land desired by the plaintiff and here 
in controversy; wherefore, exercising his discretion and discharging 
his duty within the limitations prescribed by existing law, he was 
unable to approve the exchange, and therefore disapproved the selec¬ 
tion so long as it was based upon the particular tracts released from 
the forest reservation, permitting, however, the plaintiff within a 
reasonable time to substitute new base if it should continue to de¬ 
sire to acquire title to the selected lands; that his action, it being the 
action of which plaintiff complains, involved the exercise of judg¬ 
ment and discretion in a matter placed exclusively by law within 
his jurisdiction; and that the purpose and effect of this hill is wholly 
and merely to secure a review of his action bv this court, as bv direct 
appeal, where by law no such appeal or right of review by 
3 4 the courts is authorized or provided. 

And they furthermore aver that as appears on the face of 
tin* pleadings herein, the determination of the matters of law and 
fact presented and the granting of the relief sought involve the 
title to the land in controversy and require an adjudication by the 
court that, by operation of matters of fact set forth in the hill and the 
law applicable thereto, title to said land has passed out of the United 
States and has vested in the plaintiff, notwithstanding the fact that 
said selection list, as to said land, stands rejected and canceled on 
the records of ihe land department, in the absence of the United 
States as a necessary party to the proceeding. 

Wherefore, having made complete answer to the hill of complaint, 
they prav that said hill may he dismissed with their reasonable costs 
and that they may he permitted to go hence without day. 

FRANKLIN K. LANE,* 

Seen!uni of the Interior. 

CLAY TALLMAN, 

Commissioner of the General Land Office. 


By their Attorneys: 
• 1 %. 


CHARLES I). MAIIAFFTE, 

Solicitor; 

C. EDWARD WRIGHT, 

Assistant Attorney. 


(Here follow drawings marked pages 85 A r 3(3.) 
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Exhibit B. 
(Copy.) 

5402—Roswell. 

List —. ►Serial 031005. 


State of New Mexico, 

Count if of Of fro: 


May 20, 1915. 


I, (’lias. E. Thomas, County Clerk in and for the County and State 
aforesaid, do hereby certify that, according to the records of my 
office, the State of New Mexico has not sold, transferred, or in any 
manner conveyed, or incumbered, nor has it agreed to sell, transfer, 

or in anv manner convey, or incumber, its title in or to the following 

•' •' * 

described lands, to-wit: 

Secs. 32-19S-14E and 36-19S-14E, N. M. 1\ M. 

In witness whereof I have set my hand attached the seal of said 
county at my office in said Otero county, this loth day of March, 
A. P. 1915. 

r seal. I CHAS. E. THOMAS. 

County Clerk. 
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Exhibit C. 

(Copy.) 

Roswell 0:11“C," j. c. R. 

Department of the Interior, 

General Land Office. 

Washington, June 21, 1915. 

Selection held for cancellation in part. 

Register and Receiver, Roswell, New Mexico. 

Sirs: On March 9, 1915, there was filed in your office by the 
State of New Mexico, indemnity school land selection 031065, in 
which the SEVi SW%, Sec. 28, T. 23 S., R. 38 E., was selected in 
lieu of the SR Vi SWVi, Sec. 32, T. 19 S., R. 14 E., within the 
boundaries of the Alamo National Forest. 

An examination of the records of this office shows that on the 
same date the State offered 17.05 acres of the SEV4 SWVi, Sec, 32, 
T. 19 S., R. 14 E., as part base in selection 031064. your series. 
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The SE 14 SWI4, See. 28, T. 23 S., R. 38 E., is not, therefore, 
supported by sufficient amount of valid base, and the selection is 
hereby held for cancellation as to said tract. 

You will notify the State hereof and alio*’ thirty days from receipt 
of notice for an appeal to the Department; in default of which, the 
cancellation will be made without further notice from this office. 

Copy inclosed for service. 

Very respectfully, 

(Signed) ‘' D. K. PARROTT, 

A ssista n t Co m m isslon e r. 


39 Exhibit D. 

(Copy.) 

Department of the Interior, 

United States Land Office at Roswell, New Mexico. 

Serial 031065. “G,” J. C. D. 

List 5402. 

State of New Mexico, 

County of Santa Fe, ss: 

Robert P. Ervein, Commissioner of Public Lands of the State of 
New Mexico, upon first being duly sworn deposes and says: That 1 
am the official having in charge the selection of lands granted the 
State by acts of Congress, and the clerical work incident thereto: 
That In Lien Land List No. 5401, Serial 031064, by clerical error 
in offering base lands for the selection of Lots 2, 3 and 4. Sec. 28 T. 
23 S., R. 38 E., 3.38 acres, 6.84 acres and 6.83 acres of the SE l 4 
SWVi, Set*. 32, T. 19 S., R. 14 E., was given when it wa* the in¬ 
tention of the State to use the fractional parts of the SE(4 NEV4, 
Sec. 32, T. 19 S., R. 14 E., as base lands for the selection of said 
lots: Permission is therefore requested to make the necessary sub¬ 
stitutions in lieu of lands so erroneously used. 

EOP>T. P. ERVEIN, 
Commissioner of Public Lunds. 


Subscribed and sworn to before me this 19th dav of July 1915. 

W. E. GRIFFIN; 

[seal. | Notary Public. 

My commission expires July 17, 1917. 


4—3221a • 


i 
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Exhibit E. 


► (Copy.) 

Department of Interior, 
General Land Office, 


Washington, May 10, 1910. 

Selection held for cancellation in part. 

Register and Receiver, Roswell, New Mexico. 

Sirs: On March 9. 1915, the State of New Mexico filed in your 
office indemnity school land selection No. 021095, selecting therein in 
part the W%, NV 2 SE% and S\V% SE %, Sec. *29. T. 23 S.. R 38 E., 
in lieu of the N»l*. NO. SWy 4 and SWV 4 SWy 4 , Sec. 00, T. 19 S., 
R. 11 E.. within the boundaries of the Alamo National Forest. 

It is shown by the records of this ollice that by proclamation 
dated April 0, 1910. Sec. 00. T. 19 S., R. 14 E., N. M. P. M., was 
eliminated from the Alamo National Eored, which in view of See. 
9. of tin* Act of June 20. 1910 (00 Slat.. 502), which reads in 
part as follows: 

‘That the grants of Secs, two, sixteen, thirty-two and thirty-six 
lo said State, within national forest now existing or proclaimed, 
shall not vest the title to said sections in said state until the part 
of said national forests embracing any of said sections is restored 
to the public domain.*’ 

leaves the portion of the selection described unsupported by valid 
base, as no reason is known why the state may not assert title to 
said base tracts under the provisions of the act quoted. 

The selection is therefore, hereby held for cancellation, subject 
to the right of appeal, to the Department within thirty days from 
receipt of notice of the substitution of other and valid base 
41 therefor, within said time. You will notify the state thereof, 
and that in default of any action by it within the time 
allowed, the cancellation will be made, without further notice from 
this office. 

Dopy inclosed for service. 

Very respectfully, 

(Signed) C. M. R1UTE, 

Assistant ( 1 ommitutioner. 

5-12 M. S. 


f 
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(Copy.) 

Department of the Interior, 

Washington, October 14, 1910. 
D-33272. 


U/ ' )} 


Roswell ():;i()(>:>. 031066. 031.068, 063671. 


State's Lieu Selections Canceled. Atlinned. 

Ex Parte State of New Mexico. 

Appeal from the (ieneral Land Otliee, 

r rhe State of New Mexico, hv its Commissioner of Public Lands, 
has appealed from the decisions of May 16, 24, and 26,1016, holding 
for cancellation selections of lands in Sections 20, 30 and 33, T. 23 
S„ 1L 38 E.. and in See. 3,0, T. 14 S., R. 33 E., N. M. P. M., Ros- 
well, N(»w Mexico, land district, for the reason that the base lands 
ottered are not properly subject to such exchange. 

The I a*e lands in question are in certain sections numbered 2. 
16. and 36. which were within a national forest, hut have recently 

t 

been eliminated therefrom and remain a part of the grant for school 
purposes. The State’s selection not having been approved prior to 
such elimination, can not now he allowed. 

The decision is correct and is attirmed. 

(Signed) BO SWEENEY, 

. 1 ss 1st a at See re tan /. 
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Exhibit G. 

(Copy.) 

Department of the Interior, 

Washington, November 23, 1010. 
D-33272. 


UP 


Roswell 031065, 031066, 031068, 033371. 

Slates Lieu Selection Cancellation Affirmed. Denied. 

K.c Parle State of New Mexico. 

Motion for Rehearing of Departmental Division of Octolier 14, 1016. 


The State of New Mexico lias filed its motion for a rehearing of 
departmental decision of October 14, 1016. canceling its lieu selec¬ 
tion of lands in Sees. *20, 30 and 33, T. 23 S., R, 38 K.. and in 

Si>c. 30, T. 14 S., R. 33 E., N. M. P. M., Roswell, New Mexico, and 
district. 

The argument made, which is based on the allegation, in sub¬ 
stance, that the decision erred in its consideration of the facts and 
in its application of the law thereto, can not he entertained. Both 
the facts and law were understood when the decision was rendered 
and in the absence of evidence now that would establish error the 
decision must he allowed to stand. 

This case is in all respects similar to the ease of State of New 
Mexico, Roswell 030929, this day decided, in which the questions 
presented are more fully discussed. 

The motion is denied. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 
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(Copy.) 

Roswell 031065-031066-031068 & 033371. 

“G,” J. C. 1). 

Department of the Interior, 

General Land Office, 

Washington, December 14, 1016. 

Copies of departmental decision enclosed. Selections canceled in 

part. 

Register and Receiver, Roswell, New Mexico. 

Sirs: 1 am enclosing herewith copies of departmental decision 
of November 23, 1016, upon the State’s motion to review depart¬ 
mental decision of October 14, 1016, in the above entitled cases, 
a copy of the last mentioned decision being also enclosed for your 
information and vour filcvs. 

The selections are canceled as to the portions described. 031065 
is canceled as to the W%, N 1 /*, SE14 and SW14 SE!4 free. 20, 
T. 23 S., R. 38 E. 031066 is canceled as to the SE% SEVL Sec. 
20 . N 1 /*, NMi frWVt and SW% frw%, Sec. 30, T. 23 S., R. 38 E. 
031068 is eanceled as to the S% SW%, Sec. 33, T. 23 S., R. 38 E., 
while 033371 is canceled as to Lots 1 and 2 of Sec. 30, T. 14 S., 
R. 13 E., all of the selections mentioned being closed as to the por¬ 
tions described upon the records of this office. You will make such 
notations as are necessary upon your records and advise the State 
hereof by ordinary mail enclosing therewith a copy of the decision 
dismissing its motion for review. 

Yerv respectfully, 

(Signed) ' 0. M. BRUCE, 

Assistant Commissioner. 




so 
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Exhibit J. 

• (Copy.) 

State Land Otlice. 


Robert 1*. Ervein, Coininissioner. 

Santa Fe, New Mexico, December 28, 19113. 
Application for Reinstatement . 


Roswell 031 (Km, 031008, 0310(50, and 033371. 

The Commissioner of the (ieneral Land Otlice, Washington, D. C. 

Sir: Referring to your letter “(1, ?? L C. D., of Deceml)er 14, 1910. 
involving the above serial numbers in the Roswell, New Mexico, 
land District. I hereby make application on behalf of the State of 
New Mexico for reinstatement of the above noted selections as to 
the lands canceled by the said letter. The ground for such rein¬ 
statement is that there is now pending before Congress Senate Rill 
No. 7411, a copy of which is attached hereto, which if passed would 
validate such selections beyond all doubt. Another ground is that 
this office will at an early date, take action in a court of competent 
jurisdiction to coiu|k4 the Department of the Interior to respect the 
rights of the State of New Mexico in this and similar cases now 
pending. Segregation of the lands from entry is requested in the 
interest of possible applicants who may seek to make entry of the 
lands in the mean time. 

Respeetfullv, 

(Signed) ‘ ROBERT 1\ ERVEIN, 

Commissioner of Public Lands for New Mexico. 

180 


Posted in 94 May 23, 1917. F. 11. C. 
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Exhibit K. 

(Copy.) 

Department of the Interior, 


Washington, October 18, 1917. 


D-33272. 


Roswell 031005. 

State’s Lieu Selection Cancellation Affirmed 


Petition Denied. 


State of New Mexico: 


Petition for the Exercise of Supervisory Authority. 

The Department has considered the petition for the exercise of 
supervisory authority filed on behalf of the State of New Mexico 
in the above entitled case, wherein decisions were rendered, on ap¬ 
peal and motion for rehearing. October 14 and November 23, 1910, 
respectively, directing cancellation of the State’s lieu selection 
031065 as to the W */> and oilier lands in Sec. 29, T. *23 S., R. 38 E., 
selected in lieu of lands of equal area in Sec. 30, T. 19 S., R. 14 E*, 
within the then boundaries of the Alamo National Forest. 

Briefly stating such facts as are deemed necessary to the proper 
disposition of the case at bar, it appears that approved plat of survev 
of T. 19 S., R. 14 E., N. M. P. M., was filed in the local land office 
June 24, 1885. December 20, 1900, the entire township, embrac¬ 
ing the lands offered as base in the particular case under considera¬ 
tion, was withdrawn for the then proposed Sacramento National 
Forest, and subsequently, by executive order of April 24. 1907, was 
included therein, which reservation was later changed to the Alamo 
National Forest, by executive proclamation of March 2, 1909. 

March 9, 1915, the State filed the selection in controversy. Bv 
executive proclamation of April 3, 1910, prior to approval 
40 of the indemnity selection, Sec. 30, T. 19 S.. R. 14 E.. was 
excluded from the forest reserve. 

Prior adverse action herein was taken upon the ground that the 
base lands proffered, having been eliminated from the forest reserve 
prior to approval of the selection, the State retained title to said 
ha«e lands under its grant as lands in place, and the Department 
was, therefore, without authority of law to approve said selection, 
following the principle laid down in the case of State of California 
et al. (44 L. D., 468), wherein it was held: 
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Where land within a national forest offered as base for a school 
indemnity selection is prior to approval of the selection eliminated 
from the forest the State is not entitled to have the selection con¬ 
summated but takes title to the base land under the grant. 

Among the several contentions urged by counsel for the State in 
exhaustive briefs filed, as well as upon oral presentation of the case 
to the Department, it is asserted that the ruling cited is without 
authority of law, contrary to equity and unconscionable; that title 
to the base and selected lands involved vested in the United States 
and the State of New Mexico, respectively, upon proffer of the selec¬ 
tion “upon the foundation of the principle that a grant in pnesenti 
creates a present obligation upon the part of the grantor and a pres¬ 
ent interest in the grantee and that the obligation of the grantor is 
discharged and that the interest intended to be granted vests in the 
grantee when all the conditions of the grant have been fulfilled 
that bv relation, title to the selected lands vests in the State and the 
base lands in the United States as of date of filing of the selection, 
and the duty of the Department is limited or restricted to the ap¬ 
proval of such selection, if regular when filed, regardless of 
47 the change in the status of the lands offered as base subse¬ 
quent to the filing of the selection. 

It is further insisted by counsel that the case at bar involves one 


of exchange, or lands offered in lieu of other lands title to which 
was in the State at the date the selection was filed, as distinguished 
from one involving a question of indemnity for a loss of lands within 
a school section title to which did not pass to the State under its 
grant, and that in the former class of cases, the State having waived 
title to the base lands, or completely parted with title thereto, as an 


offer on its part to select other lands in lieu thereof, the Depart¬ 
ment is without authority of law to compel the State to reacquire 
title to such base lands. 


The petition also asserts that the State having accepted the offer 
to surrender lands in place, subsequent!v included within a reser¬ 
vation. in exchange for other lands, the Department is without 
power, on account of conditions arising subsequent to the tender 
of the selection, or change in the status of the base lands, to violate 
the executed contract and withhold approval of the selection without 
specific authority of Congress. 

Tn the first place, under the laws applicable hereto, sections 2275 
and 2270, Revised Statutes, as amended by the act of February 28. 
1801 (20 Stat., 703), and the enabling act of .Tune 20, 1910 (30 
Stat.. 557-505), there remains no doubt but that the State may waive 
its right to lands in place granted under the acts above cited where, 
subsequent to acquiring of title bv the State, said lands were placed 
within the forest reservation. The Supreme Court of the United 
States, in the case of California v. Deseret Water. Oil and Irriga¬ 
tion Company, wherein opinion was rendered March 20. 
48 1017. cited in brief of counsel for petitioner, after quoting 

the first proviso to the act of February 28, 1891, supra. 
“Where anv State is entitled to said sections sixteen and thirty-six, 
or where said sections are reserved to any Territory, notwithstanding 
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the same may he mineral land or embraced within a military, In¬ 
dian, or other reservation, the selection of such lands in lieu thereof 
by said State or Territory shall be a waiver of its right to said sec¬ 
tions,” held; 

This language, while not as clear as it might be, operates, as we 
interpret it, to give to the State a right to waive its right to such 
lands where, as in this case, the same are included in a forest reserva¬ 
tion after survey, that is, after the title vests in the State. Unless 
this proviso refers to lands, the title to which has passed to the State 
it adds nothing to the statute and performs no office whatever. This 
construction preserves the integrity of forest reservations, and per¬ 
mits the State to acquire other lands not surrounded by large tracts 
in such reservations which are withdrawn from settlement. 

The ruling of the Supreme Court of the United States in the case 
cited is limited merely to the right of the State to waive iks interests 
in the lands offered as base and does not, directly or indirectly, hold 
that the Department, in determining the State’s rights under a se¬ 
lection such as the one under consideration, where the base lands 
have been eliminated from the forest reservation prior to approval 
of the selection, has no alternative other than to perform the min¬ 
isterial act of approving such a selection. 

The Department is clearly of the opinion that the phraseology 
of the act of February 28, 1801, supra, taken as a whole, and espe¬ 
cially that portion of the act providing that “the selection of such 
lands in lieu thereof by said State or Territory shall he a waiver of 
its right to said sections,” does not warrant any such construction 
being placed thereupon ns would permit of the term “waiver” 
10 of the base lands as being tantamount to the vesting of fee 
simple title thereto in the United States prior to the Depart¬ 
ment’s approval of the selection. 

The mere waiver of the base lands, or proffer thereof by the State, 
does not of itself pass title thereto until accepted bv the Department 
by its approval of the selection. The Department has long held that 
approval and certification by the Department of the lands selected 
are a necessarv prerequisite to the vesting of title to the selected 
lands in the State, and it is obviously true as well that title to the 
base lands tendered in support of such a selection does not vest in 
the United States until such a selection shall have been approved. 

Tn the case of TTall v. State of Oregon (82 L. D., 565), the De¬ 
partment in affirming the action taken by the Commissioner of the 
General Land Office in rejecting a timber and stone application filed 
bv TTall for lands covered by the indemnity school land selection of 
the State, held: 

Tt is true, as claimed in the appeal, that until approved hv the 
Secretary of the Interior there is in realitv no selection, the proffer 
of a list and showing in support thereof lieing only preliminary pro¬ 
ceedings taken for that purpose, hut in the orderly administration 
of the land laws this Department has uniformly accorded to an 
indemnitv school land, railroad, or other selection made in accord¬ 
ance with an act of Congress, pending its final consideration and 

5—3221a 
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disposal bv this Department, the same segregative effect as an orig¬ 
inal entry made under the homestead or other public land law. 

In the ease of State of California et al. (41 L. D., 592), it was 
held that- 

No title is acquired under or by virtue of a school indemnity se¬ 
lection until the same has been approved by the Secretary of the 
Interior; and where the lands embraced in a selection are classified 
as oil lands and withdrawn under the provisions of the act ot Juno 
25, 1910, the Secretary is without authority to approve the selection 
in the face of such withdrawal; but it should be rejected, without 
prejudice to the right of the State to submit showing with a view 
to securing reclassification of the lands and to apply anew therefor 
in event of their restoration. 

50 The Department, in determining what effect a withdrawal 
under the act of June *2.>, 1910 (JO Slat., <S4<), had upon 

lands applied for under forest lieu, railroad and state selections, 
after mature consideration of the question as to whether or not 1 y 
the mere proffer of a state selection title to the lands sought to be 
selected thereby unqualifiedly passed to the State or other applicant 
therefor, as the case might be. laid down the administrative ruling 
(43 L. D.. 293) that- 

The acts of Congress authorizing exchanges are merely offers on 
the part of the United States to exchange other lands for lands held 
by the selector, and the right of the selector does not attach nor 
equitable title pass upon the presentation of the requisite paper*. 
There remains the necessity for action upon the offer by the duly 
authorized officer of the United States. Until that acceptance has 
been given and the equitable title passed. Congress has full authority 
to devote the land to a public purpose. 

Again, in the case of State of Wyoming (45 U. I).. 590), the .De¬ 
partment citing pertinent decisions by the United States Supreme 
Court, held that- 

Title does not vest in the State under a school indemnity selec- 
tion until the selection has been duly approved; and a discovery 
of mineral prior to such approval will defeat the selection. 

It is manifest from the rulings cited that it has long and repeat¬ 
edly been held by this Department that there is, in fact, no selection 
where approval of the Department is necessary to give the same 
validity, until such approval is executed by the Department. The 
Department, therefore, cannot concede that the State’s contention 
upon this petition is sound, that the State takes title to the selected 
lands and the Government title to the base lands upon the mere 
proffer of selection to the Government prior to its approval by the 
Department. 

The contention that by relation titles to the base lands and se¬ 
lected lands pass noon the presentation of a perfected selec- 

51 tion is equally without merit. With respect to this feature 
of the case it may with propriety he stated that the Depart¬ 
ment has invariably adhered to the rule of long standing that a se¬ 
lection. regular on its face when filed, such as the one under con¬ 
sideration, has the same segregative effect as a homestead or other 
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entry under tlie general land laws, as against all subsequent claims 
presented, other than those asserted by the Government, thus with¬ 
drawing the land in the meantime from appropriation, by later aj>- 
plications so that after the selection shall have been approved the 
State’s rights relate back to the date of tiling, and are superior to 
those asserted subsequent to the tiling of the selection and prior 
to its approval. This only is the extent to which the doctrine of rela¬ 
tion has application. (See 27 L. D., 475; 32 L. 1)., 505; 33 L. I).. 
161; 34 L D., 12; 39 L. D., 377.) 

The Department is fully convinced that title to the selected lands 
does not vest in the State by the mere proffer of a perfected selec¬ 
tion, and the question remaining to be answered is, if title to the 
selected lands does not pass to the State upon the proffer of a selec¬ 
tion, until the selection is approved and certified by the Depart¬ 
ment, does title to the base lands tendered in support of that selec¬ 
tion, upon presentation of such a selection, pass from the State to 
the Government, prior to the acceptance and approval of the selec¬ 
tion by the Department? 

Tn the case of Edwin Collins (40 L. D., 444) tlie Department, in 
rejecting a homestead application filed by Collins for lands pre¬ 
viously tendered bv the State of Idaho as base for school indemnity 
selection held that- 

Lands within a school section assigned bv the State as base for 
indemnity selection is not subject to entry, selection or other 
52 appropriation under the public land laws until the selection 
is approved and title to the base land revests in the United 

States. 

Tn the case of Smith v. State of Idaho (40 L. I)., 554). the De¬ 
partment adhered to the rule as laid down in the case last cited. 


holding that- 

Land within a school section assigned by the State as base for 
indemnity selection is not subject to appropriation, entry, or selec¬ 
tion under the public land laws until the selection is approved and 
title to the base land becomes vested in the United States. 

Again, in the case of John W. Schofield (42 L. D., 538), the De¬ 
partment held that- 

The legal title to a tract of school land relinquished as base for 
indemnity selection does not revest it) the United States until the se¬ 
lection is approved, and prior to such approval the relinquished land 
is not subject to entry, selection, or other appropriation under the 
public land laws; but where settlement was made upon land so relin¬ 
quished prior to approval of the selection based thereon, or the faith 
of statements by the State Land Commissioner that the State did 
not claim the land, and application to enter filed bv the settler, such 
application should not be rejected outright but held and considered 
in connection with the selection, and if the selection be approved, the 
settlement right should be recognized and protected. 

Tn the more recent case of State of California et al. (45 L. D., 


644). analogous to the case at bar. the Department, after distin¬ 
guishing the case cited from that of "Robinson v. Lundrigan (227 
IT. S., 173), reaffirmed the ruling as laid down in the case of State 
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of California et al. (44 L. D., 408), the legality of which is ques¬ 
tioned upon this proceeding, and held that elimination of the base 
from the forest reserve prior to approval of selection, notwithstanding 
that the reserve was created subsequent to the date title to the base 
lands passed to the State under its grant as lands in place, defeated 
the selection, hut that the State would he permitted, if it so elected, 
to substitute new base in support of the selection. 

In passing upon the question as to whether or not title to 

53 the base land vests in the Government upon the mere waiver 
thereof on the part of the State, or upon the tender thereof 

in support of a selection, it is deemed appropriate here to make men¬ 
tion of the fact that the various States have for years tendered relin¬ 
quishments of selections pending before the Department for ap¬ 
proval, and the Department has invariably accepted the relinquish¬ 
ments of the selections. Had the proffer of the selection by the 
State and its waiver of title as to the ha.se lands vested title in the 
Government, it would require the issuance of a patent to revest the 
State with title. (See 27 L. D., 474.) 

The Department therefore concludes that the State took title to 
the base lands tendered in support of the selection under its grant, 
that title thereto was at all times thereafter, prior and subsequent to 
restoration of said lands from the forest reservation, and is now, in 
the State of New Mexico, and the very condition, upon which the 
right of the State to offer said lands in exchange for others is predi¬ 
cated. having been removed hv elimination of the base lands from 
the forest reserve, the Department is without authority of law to 
approve the selection. 

The decision rendered by the Departmnt in the case of State of 
California, et al. (44 L. D., 408), is accordingly adhered to, without 
prejudice to the State’s right to substitute new base in support of 
the selection in accordance with the principle laid down in the 
case of State of California et al. (45 L. D., 044). 

The petition must be and is hcrebv denied. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Scrrrtari/. 

54 Opinion . 

\ 

Filed September 7,1918. : 

* * * * * * * 
Hearing on Bill and Answer. 

The bill of complaint in this case is filed by the State of New 
Mexico against the Secretary of the Interior anil the Commissioner 
of the General Land Office. The relief it seeks is (1) a prayer for 
process; (2) a preliminary restraining order, restraining and en¬ 
joining pendente lite the defendants, etc., from enforcing any or 
either of certain rulings, holdings and decisions set out in the* bill 
of complaint or from cancelling or rejecting a certain so-called “lieu 
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selection” described in the bill or from exacting from the plaintiff 
State a tract of land as base land for such lieu selection other and 
different from the base land offered by and supporting such selec¬ 
tion by the state; (3) that upon a final hearing such restraining 
order may be made perpetual and that a mandatory injunction may 
issue against the defendants commanding and requiring each of 
said rulings to be vacated and set aside and that the right granted 
and secured to the plaintiff state under a certain granting act set 
forth in the bill be recognized, respected and given its full legal force 
and effect, excluding from any and all consideration in connection 
with said lieu' selection a certain executive proclamation of April 
3 , 1910, mentioned in the bill; and (4) prayer for general relief. 

Stating the case made out bv the bill in its briefest form, it may 
be said that the plaintiff is seeking by the relief prayed for to secure 
to itself what is described in the bill as State Lieu Selection 031005, 
Roswell Series, l>eing a selection bv the state of the West half of 
Section 29 of Township 23 South, Range 38 East, the same 

55 being included in an official plat of survey made by the Fed¬ 
eral Government and filed in the local land office of the dis¬ 
trict wherein the said land is situated in the State of New Mexico, 
the said plat having l»een filed as stated March 9, 1915, this selec¬ 
tion being in lieu of the north half of Section 30 of Township 19 
South, Range 14 East, which at the time of the selection was sit¬ 
uated within the exterior boundarv lines of what is known as the 
Alamo National Forest Reserve. The land in lieu of which the said 
selection was made was a portion of school lands granted bv the 
Federal Government to the then Territorv of New Mexico and con¬ 
firmed to the plaintiff State in the Enabling Act bv which the Ter¬ 
ritorv of New Mexico was admitted as a State of the Union. 

The bill of complaint sets forth the various statutes under which 
it claims the selected land and reference to one or more of them will 
be made hereafter in this opinion. 

The answer of the defendants to the bill of complaint admits all 
of the material allegations of fact set forth in the bill of complaint 
save and except the allegation found in the second paragraph of 
paragraph numbered fifteen of the bill of complaint, which alleges 
that- the lieu selection in question was, among other things, “accom¬ 
panied with a deed by quit-claim executed by the State Land Com¬ 
missioner of the State of New Mexico in accordance with authority 
given that officer by the Act of the Legislature of the State of New 
Mexico of Tune 14. 1912, supra, conveying to the United States all 
the right, title, claim, interest and estate of said State” in and to 
the land (usually described as base land) in lieu of which the selec¬ 
tion claimed by the plaintiff State was made, the denial of 

56 the answer in this particular being that they, the defend¬ 
ants, “deny that said selection was accompanied by a deed 

of ouit-claim as averred in said paragraph”. 

The issue thus made on this allegation of the will has not been 
urged by counsel for the defendants as material, either in the oral 
argument or in the briefs that have been filed, these proceeding ap¬ 
parently upon the theory that there are no substantial issues of fact 
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raised bv the pleadings and that the suit can be decided on tlie 
question or questions of law that are presented bv the pleadings and 
that have been argued by counsel for the respective parties. 

The question upon which this suit may, and indeed, in the opinion 
of the Court, should be determined is within a narrow compass. It 
has been discussed with ability by counsel for the respective parties 
and, on behalf of the plaintiff, from every aspect that seems ration¬ 
ally conceivable. It may be stated thus: Has the Federal Land De¬ 
partment. including the Commissioner of the General Land Office 
and the Secretary of the Interior, the power or authority to reject 
and cancel a so-called “lieu land selection” made bv a State in sub¬ 
stitution or place of so-called “base” land that had been first with¬ 
drawn by the United States Government for forest reserve purposes, 
and then before final action bv the officials mentioned on the selec- 
tion made by the State in lieu of such base land, had been released 
or eliminated from such forest reserve? 

There is no disputed question of fact to embarrass or to be de¬ 
termined a^ a preliminary to the determination of the question of 
law thus presented. 

Tho Bill of Complaint alleges, after setting forth the per- 
f>7 formanee by the plaintiff of all acts required to be performed 
by it in making its selection, including the execution and 
delivery by it to the local "Register and Receiver as the authorized 
agents of the United States to receive it, of a conveyance of the 
State's light, title, interest, etc., in the base land to which reference 
has been made, as follows: 

“That in accordance with the rules, regulations and practice of 
the Department of the Interior, the said Register and Receiver duly 
transmitted said conveyance and said certified lieu selection to the 
Commissioner of the General Land Office for appropriate considera¬ 
tion and ultimate acceptance by the Secretary of the Interior of 
such conveyance and the approval by sa.id Sccretarv to the State of 
New Mexeio of the land it had selected as the consideration for th° 
lands it had reconveyed to the United States”. 

No question seems to be raised of the power or authority of the Pres¬ 
ident. to include the base land within a forest reservation or there¬ 
after to release and eliminate it therefrom, provided that the State’s 
right to make a. selection in lieu thereof is not impaired thereby. 

Tt. is, however, insisted by the State that when it complied with 
all requirements of law in the making of a selection, and the same 
was before the Secretary of the Interior “for appropriate considera¬ 
tion and ultimate acceptance”, the release and elimination by tbo 
President of the base land from the forest reserve, prior to action 
bv the Secretarv, could not defeat the selection, or justify its rejec¬ 
tion and cancellation, and the Secretary had no function to perform 
or choice of action save that of approving the selection and thus 
affording the evidence or muniment of the State’s title to the se¬ 
lected land, which, it is contended by the State, vested in it the mo¬ 
ment it completed the steps required by the law to be taken by it 
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in the process of making a selection. This contention, if well 
58 founded, leaves to the Secretary no duty to perform except to 
see that the necessary steps have been taken by the State, and 
thereupon formally to approve the selection. 

The plaintiff State had completely performed all acts required 
by law of it in the making of a selection by August 28, 1015, and 
the General Land Office officially apprised of the fact by that date. 
Xo action seems to have been taken by the Land Office on the selec¬ 
tion until after the President, some seven months and ten days later, 
to wit, April 8, 101(>, released and eliminated the base land from 
the forest reservation, and then on May 16, 1016, the defendant 
Commissioner held the selection for cancellation because of the 
presidential action which left, according to the Commissioner, “the 
portion of the selection described unsupported by valid base, as no 
reason is known why the State may not assort title to said base tracts 
under the provisions of the act quoted”. (Act of June *20, 
1910, 86 Stab 562). On October Id, 1916, the defendant, Secretary 
of the Interior, affirmed this action of the Commissioner, and on 
November 2d, 1916, in a decision denying a motion for a re-hearing, 
adhered to his earlier position, and in doing so cited the decision of 
the Department in the State of California, et al. 44 L. D. 468, ren¬ 
dered October 7, 1915, which is directly in point. 

As has alreadv been pointed out, the so-called base land upon 
which the lieu land selection claimed by the plaintiff ds founded 
constituted a part of the school land grants made bv the United 
States to the plaintiff in the days while it was still a Territory, this 
grant apparently having been made by the Act of Congress ap¬ 
proved June 2L 1898 (80 Slat. 484-5), this statute making a grant 
of Sections 16 and 66 in every township in the then Territory, 
59 now State, of New Mexico. Hut on December 20, 1906, the 
particular Section 86, a portion of which is the base land re¬ 
ferred to. was withdrawn for the proposed Sacramento National 
Forest, which later was renamed the Alamo National Forest. The 
right to lieu land selections, so far as the claim of the plaintiff State 
is concerned, is to be found in Sections 2275 and 2276 of the lie- 
vised Statutes as amended by Act of February 28, 1891 (26 Stab 
796). The material portions of these sections mav be here quoted: 
Sec. 2275. 


“other lands of equal acreage are also hereby appropriated and 
granted, and may be selected by said State or Territory where sec¬ 
tions sixteen or thirty-six are mineral land, or are included within 
any Indian, military, or other reservation, or are otherwise dis¬ 
posed of by the United States: provided, Where anv State is entitled 
to said sections sixteen and thirty-six. or where said sections are re¬ 
served to anv Territorv, notwithstanding the same mav he mineral 
land or embraced within a military, Indian, or other reservation. 



40 


FRANKLIN K. LANE, SECRETARY, ETC., ET AL., VS. 


the selection of such lands in lieu thereof by said State or Territory 
shall be a waiver of its rights to said sections. 

* * * * * * * 


And it shall he the duty of the Secretary of the Interior, without 
awaiting the extension of the public surveys, to ascertain and de¬ 
termine, by protraction or otherwise, the number of townships that 
wi 11 1 »e included within such Indian, military, or other reservations, 
and thereupon the State or Territory shall be entitled to select in¬ 
demnity lands to the extent of two sections for each of said town¬ 
ships, in lieu of sections sixteen and thirty-six therein; hut such se¬ 
lections may not be made within the boundaries of said reservations; 
Provided, however, That nothing herein contained shall prevent any 
State or Territory from awaiting the extinguishment of any such 
military, Indian, or other reservation and the restoration of the 
lands therein embraced to the public domain and then taking the 
sections sixteen and thirty-six in place therein: hut nothing in this 
proviso shall he construed as conferring any right not now existing”. 

Sec. 2276. ‘‘That the lands appropriated bv the preceding sec¬ 
tion shall he selected from any unappropriated, surveyed pul>- 
00 lie lands, not mineral in character, within the State or Ter¬ 
ritory where such losses or deficiencies of school sections 

occur”. 

(Underscoring by Court). 


The right thus given was confirmed «fo the plaintiff State in the 
Enabling Act admitting it to the Union of June *20. 1010 (86 Stat. 
. r >f)7). By Section six of this act. there was granted to the state ad¬ 
ditional sections, that is, additional to Sections 10 and 80 in each 
township, the additions being Sections 2 and 82 in said townships, 
and they were granted, according to the terms of the Act, to the state 
for the support of common schools, and wherever any of these sec¬ 
tions or parts thereof were unavailable because they were mineral 
lands or had been sold, reserved or otherwise appropriated or re¬ 
served by or under authority of any Act of Congress, the provisions 
of Section 2276 and 2276 of the "Revised Statutes were made ap¬ 
plicable thereto 


“and to the selection of lands in lieu thereof to the same extent as 
if sections two and thirty-two. as well as sections sixteen and thirtv- 
six, were mentioned therein: * * * And provided further, That 
the grants of sections two, sixteen, thirtv-two and thirty-six to said 
State, within national forests now existing or proclaimed, shall not 
vest the title to said sections in said State until the part of said na¬ 
tional forests embracing any of said sections is restored to the public 
domain: but said granted sections shall be administered as a part 
of said forests, and at the close of each fiscal year there shall he paid 
by the Secretary of the Treasury to the State, as income for its com¬ 
mon-school fund, such proportion of the gross proceeds of all the na¬ 
tional forests within said State as the area of lands hereby granted 
to said State for school purposes which are situate within said forest 
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reserves, whether surveyed or unsurveyed, and for which no indem¬ 
nity has been selected, may bear to the total area of all the national 
forests withfn said State, the area of said sections when unsurveved 
to be determined by the Secretary of the Interior, by protraction 
or otherwise, the amount necessary for such payments being appro¬ 
priated and made available annually from any money in the Treas¬ 
ury not otherwise appropriated. 

J(t j)c * 3|c % % * 

61 “Sec. 10. That it is hereby declared that all lands herebv 

t/ t. 

granted, including those which, having been heretofore 
granted to said Territory, are hereby expressly transferred and con¬ 
firmed to the said State, shall be by the said State, held in trust, 
to he disposed of in whole or in part only in manner as herein pro¬ 
vided and for the several objects specified in the respective granting 


and confirmatory provisions, and that the natural products and 
money proceeds of any of said lands shall he subject to the same 
trusts as the lands producing the same. 

“Sec. 11. That all lands granted in quantity or.as indemnity by 
this Act shall be selected, under the direction and subject to the ap¬ 
pro cal of the Secretary of the Interior, from the suit eyed, unre¬ 
served, unappropriated, and non-mineral public lands of the United 
States within the limits of said State, by a commission composed of 
the governor, surveyor-general, or other officer exercising the func¬ 
tions of a surveyor-general, and the attornev general of the said 
State.” 

(Underscoring by Court). 

From the foregoing extracts, it is to he noted, first, that by Sec¬ 
tion 2275 the right of selection bv the State is granted without ex¬ 
ception or qualification excepting, as provided in Section 2276, that 
the land that may he selected by the State must be so selected from 
any unappropriated, surveyed public lands, not mineral in char¬ 
acter. At the time of the selection made by the State in this ca<e. 
the land selected by it was of unappropriated, surveyed public land, 
not mineral in character, and indeed appears to have l>een land per¬ 
fectly free for such selection. TT is further to he noted that by Sec¬ 
tion 2275, the selection was made to constitute, in imperative terms, 
a, waiver of the State’s right to the Section or part thereof in lieu of 
which the selection was made, the language of the statute being ‘The 
selection of such lands in lieu thereof by said State or Territory shall 
he a waiver of its right to said sections”. Contemplating the pos¬ 
sibility that some of the townships which included the sections 
granted to the state for school purposes might he included within 
Indian, military, or other reservations, the Secretary of the 
62 Interior is required by this statute to ascertain and determine 
by protraction or otherwise the number of such townships 
without actually awaiting the extension of the public surveys, and 
that thereupon the state “shall be entitled to select indemnity lands”; 
and by the proviso in said section it is further .enacted that nothing 
contained in the statute shall prevent a state from awaiting the ex- 
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tinguishment of any such reservations and the restoration of the 
lands therein to the public domain and then taking therefrom the 
sections originally granted. As has already been pointed out, at 
the time that the plaintiff State exercised the right given to it by the 
provision of law from which quotations have been made, the base 
land was then within a defined forest reservation, and its selection 
of the land, which at that time was clearly subject to selection by 
it, constituted a waiver of its right to the base land. 

Again, by the provisions of the Enabling Act that have been 
quoted, the duty imposed upon the Secretary of the Treasury to 
pay over to the state income for its common school fund out of 
the gross proceeds of the national forests within the state, was con¬ 
ditioned upon the fact that the State had not selected lieu or indem¬ 
nity lands for that included within the national forests. 

What is the right of selection thus given? That question almost 
answers itself. Clearly it means a right of unhampered choice within 
the limitations contained in the legislation, and making that choice 
the State at the same time waived its right to the base land upon 
which such selection or choice rested. 


It is undoubted that the Secretary of the Interior could pre- 
tiff scribe reasonable rules and regulations for the exercise by 
the state of the right of selection or choice thus given, and 
it is understood that such rules and regulations were long ago pro¬ 
mulgated. and in the instant case faithfully observed bv the State. 
Hence, when the (Jenera! Land Office had been officially advised 
bv its local Register and Receiver that the State had complied with 
all of the rules and regulations referred to and its selection was before 
the Commissioner for action, what power did either he or the Secre¬ 
tary of the Interior have over the selection thus made beyond see¬ 
ing to it that the rules and regulations governing the exercise of 
the right of selection had been observed, and that the land so se¬ 
lected was neither mineral nor appropriated for any of the public 
purposes mentioned in the legislation? Does the law give to either 
of the defendants the right of arbitrarily rejecting a selection made? 
Could either of them say to the State, in effect, “T don’t like your 
selection. Make another one, and T will consider it when you have 


submitted it as required by our rules and regulations”? If so, is 
there anv limit to such power and authority, and what then be¬ 
comes of the right of selection by the State? Such an interpreta¬ 
tion of the law would be, so far as the State is concerned, very much 
like “keeping the word of promise to the ear and breaking it to the 
hope”. 


ft is claimed on behalf of the defendants that by Section 11 of 
the Enabling Act, land selected by the State must be selected “under 
the direction and subject to the approval of the Secretary of the In¬ 
terior*. Undoubtedly “under the direction” of the Secretary, who 
had a right to withhold his approval of a selection made if, upon, 
examination, he discovered that it had not been made in accordance 
with the rules and regulations promulgated by him, or that 
64 no sufficient amount of ba«e land was proffered for the se¬ 
lection, or that the land selected was not subject to selection 
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under the limitations of the statutes. But, if it appeared that the 
rules and regulations had been observed by the selecting State, and 
that appropriate base land w<ks proffered for the selection, and that 
the land selected was subject to selection under the statutes, does 
the language of Section 11 give to the Secretary the right to say to 
the State, ‘‘I don't like your selection. I won't approve it. Von 
must make another one and when you have made it l will consider 
that selection. 1 mav not like it. and vou will have to make a still 
further selection ". And so on, until by a series of disapprovals the 
Secretary could coerce the State in an indirect manner to select the 
land that he desired the State to select and none other. In the opin¬ 
ion of the Court no such }>ower and authority was intended to be 
given to the Secretary by this Section. The Court is of opinion that, 
within the limitations that have been enacted, the right of the State 
in the making of its selection is an unqualified one that cannot he 
hampered or restricted by the defendants or either of them. Their 
duty is confined to seeing to it that in making a selection base land 
of the requisite quantity is proffered; that the land selected is outside 
of any of the exceptions mentioned in the statute that deny selection 
to such lands, and that all reasonable rules and regulations promul¬ 
gated bv the Secretary to he followed and observed in the exercise 
of the right of selection had been so followed and observed, and. 
these conditions appearing, they had no other power or authority 
than to approve the selection so made. 

(>5 The Court is further of the opinion that this approval did 

not in and of itself vest the title to the selected lands in the 
State. That was accomplished by the selection itself and the ap¬ 
proval of the Secretary was but a required record of a fact there¬ 
tofore accomplished. 

All of the conditions required of the State had been fully per¬ 
formed and met bv it, the fact offieiallv before 4 the General Land 

• ' • 

Office and had been for over seven months when hv executive proc¬ 
lamation the base land upon which the selection was founded was 
eliminated or released from the Alamo National Forest Reservation, 
and because it was, the defendant Commissioner, about something 
over a month following the proclamation, held that the selection 
was ineffective because subsequent to its being made the ba«e land 
ceased to have the character required for the purposes of selection, 
that is. it had ceased to be within a reservation. And so. if this view 
is sound, the State now finds itself back where it started. Ts it sound? 
The present- verv able Secretary of the Interior so holds, affirming 
the defendant Commissioner, and in doing so follows his decision 
in the State of California case reported in 44 L. T). 4f>8. 

The Court, however, is unable to concur in the opinions of the 
defendants in this matter. The Court is of opinion that a right is 
required hv the State by its selection prior to approval by the proper 
officer of the United States, and that right cannot he disturbed by a 
subsequent change in the status of the base land. Tts right to the 
base land upon selection is declared by Congress to he waived. Roe* 
this mean anything less than that its right is gone? Tf gone, what 
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under the law restores it? *To hold otherwise would he, it 
seems to the Court, to leave the State at the mercy of execu¬ 
tive otlieials who, acting no doubt from the highest motives, 
may nevertheless in their proper zeal for the conservation of wise 
policies with relation to the disposition of the public lands impair or 
attempt to impair rights that have become vested. And this, the 
Court thinks, would happen to the State in this case, unless it can 
secure the relief it seeks. 

With respect to legislation very similar to that which we have been 
considering, the Forest Act of June 4, 1897, the Supreme Court in 
the case of Daniels vs. Wagner, 237 V. S. 7>47, in* dealing with a 
claim nnyle on behalf of the Secretary of the Interior to discre¬ 
tionary power in the approval or rejecting of lieu land selections, said 
(| >. . r >58) : 

"And it becomes moreover certain that the necessary result of 
this assertion is the following: that although Congress may have the 
power to provide for the disposition of the public domain and fix 
the terms and conditions upon which the people may enjoy the 
right to purchase, it has not done so. since every command which 
it has expressed on this subject may he disregarded and every right 
which it has conferred on the citizen may he taken away by an un¬ 
limited and undefined discretion which is vested hv law in the admin¬ 
istrative officers appointed for the purpose of giving effect to the 
law. A\ hen the true character of the proposition is thus fixed it 
becomes unnecessary to go further to demonstrate its want of foun¬ 
dation \ 

The pending case presents no such question a^ was before the 
Supreme Court in Cosmos Company v. Grey Eagle Company, 190 
T\ S. 301. There the sufficiency of the lieu land selection under con¬ 
sideration in that case had been challenged by the appellee hv a pro¬ 
test that had been filed within the time permitted by the regulations 
of the Land Office and the questions* arising thereunder were at the 
time of filing of tl ie hill in that case still pending undisposed of before 
the General Lajnd Office: and the Court held that the question thus 
raised being still properly before the Department the Courts could 
not take jurisdiction and proceed to decide such questions 
67 themselves. But the Court also reiterated the established rule 
that the courts will not he hound hv the decision of the Land 
Department upon questions of law, it declaring in the course of its 
opinion, at page 314, that “Tts (Land Department) decision on any 
legal question would not, of course, be binding on the courts when¬ 
ever such a question may properly arise in any future legislation.” 

The contentions made on behalf of the defendants proceed ap¬ 
parently upon the theory that when the State came to exercise its 
right of lieu land selection, the selection so made and submitted to 
the Lain! Department constitutes an offer of the state to exchange 
base land for the lieu land. It does not seem to the Court that this 
is sound, if for no other reason than that it destroys at the threshold 
the character of the selection or choice which, as has already been 
stated, is, in the opinion of this Court, what Congress intended to 
give to the State under the circumstances presented, In a sense, of 
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course, there is an offer, that is, the State presents its selection to the 
Secretary for approval, the approval, however, involving the consid¬ 
eration of such matters as have heretofore been set out in this opinion. 
Certainly when approval is given to a selection the title of the State 
to the land selected relates hack to the time when the selection was 
made by the State. So the Supreme Court holds in the case of Weyer¬ 
haeuser v. Ilovt, 219 U. S. 380, in dealing with lieu land selections 
under a railroad land grant. The following language is taken from 
the syllabus of that case and seems to he borne out by the text of 
the opinion: 


“The power of the Secretary to approve selections is judicial in 
its nature, and implies the duty to determine as of the time of filing 
the selection, and the doctrine of relation applies to decisions 
08 as to the validity of such selections”. 


If the quoted language is to be given its plain im]>ort it is to he at 
once seen by the facts in the pending case that at the time of the 
filing by the State of its selection, its validity was not subject to 
question. 

Without, therefore, intending in any manner to question the 
right and the power of the Secretary to approve selections made 
under the circumstances and law applicable to the present case, the 
Court is of opinion that approval cannot l>e withheld if if shall 
appear that the land selected was free for. that purpose. It is to he 
observed that we arc here dealing with the legislation enacted in 
the interest of the plaintiff state, together with such other general 
legislation as has been noted as also applicable, and in the final 
analysis the Court holds that the presidential proclamation elim¬ 
inating or releasing the base land in this case from the Alamo Na¬ 
tional Forest subsequent to the complete and perfected selection by 
the State of lieu lands could not operate to destroy the character as 
base land for the purposes of such selection, it being good base land 
for this object at the time of the selection, and the selection itself 
constituting, as has been pointed out, a waiver of the State’s right 
to the base land; and the selection in all respects l>eing perfect and 
unobjectionable, the right of the state is to be determined as of the 
time of completing or perfecting its selection. 

In view of the foregoing, a decree granting the relief prayed will 
be signed upon presentation and notice. 

F. L. SIDDONS, 

Justice. 

September 7th, 1918. 
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Decree. 


Filed September 25, 1918. 

******* 

This cause came on to be heard on bill and answer and was 
argued by counsel. After consideration thereof it is by the Court, 
this 25th day of September 1918, , 
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Ordered and Decreed that the defendants, Franklin K. Lane, 
Secretary of the Interior, and Clay Tallman, Commissioner of the 
General Lmd Office, and all persons claiming to act under the 
authority, direction or control of either of them, he and they hereby 
are permanently restrained and enjoined from enforcing any or either 
of the rulings, holdings and decisions made and rendered by them 
in furtherance of their purpose of effectuating, with respect to that 
certain selection and appropriation of the west half of section twenty 
nine of township twenty three south in range thirty eight east of 
the New Mexico Principal Meridian in the State of New Mexico in 
lieu of the north half of section thirty six of township nineteen 
south in range fourteen east of the same meridian and in the same 
State, which selection was made by the State of New Mexico under 
tho grant to it by Congress of public lands of the United States for 
the support of common schools and is more fully described in the 
bill of complaint filed herein, that rule of decision announced bv 
First Assistant Secretary of the Interior Andrieus A. .lones on 
October 7. 1015 in the proceeding in the Department of the Interior 
entitled as State of California, et al., such rule and decision being 
reported in the Forty Fourth Volume of the Decisions of the Depart¬ 
ment of the Interior Delating to Public Lands, at page four hundred 
and sixty eight thereof; and it is further 
70 Ordered and Decreed that the said defendants, and each 

of them, and their successors in office, and all persons claim¬ 
ing to act under the authority, direction and control of either of 
them, he and they hereby are commanded and required to recognize, 
respect and give full legal force and effect to that certain selection 
and appropriation which is mentioned in the preceding paragraph 
of this order and decree, and to do so in the due exercise of lawful 
judgment and discretion without imputing to a certain Executive 
Proclamation of April 8, 101 ff (00 United States Statutes at Uirge. 
Part Two, at pages 1774. 1775) eliminating the said north half of 
section thirty six of township nineteen south in range fourteen east 
of the said meridian and in the State of New Mexico from the 
Alamo National Forest any effect whatsoever upon such selection 
and appropriation. 

Bv the Court: 

F. L. SIDDONS, 

J nstice. 


Whereupon the defendants, by their attorney! in open court noted 
an appeal from the aforegoing decree to the Court of Appeals of 
the District of Columbia; and it is hereby, on the dav aforesaid, 

Ordered that the appeal he allowed and that execution of said 
decree be, and the same hereby is, stayed pending said appeal. 

Bv the Court: 

. F. L. SIDDONS, 

Justice. 

No objection as to form. 

C. E. WRIGHT, 

Att’y for Def’ts. 
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Assignment of Errors. 
Filed October 2, 1918. 


The appellants assign the following errors in the decision and 
decree of court in the above entitled suit: 

1. The court erred in not dismissing the bill of complaint; 

2. The court erred in not holding and deciding that the act of 
the defendants sought to be enjoined involved the exercise of judg¬ 
ment and discretion on the part of the defendants in a matter ex¬ 
clusively within their jurisdiction to decide and determine and, 
as such,' is not subject to review by a court in any direct proceeding; 

3. The court erred in entering a decree, save of dismissal, in 
this cause in tlie absence of the t nited States as a neeessaiy paity 

to the suit. 

4. The court erred in holding and deciding that the mere act of 
a State in selecting lieu lands under the act of February^ 28, 1891 
(26 Stat.. 796), amendatory of Sections 2275 and 2276 of the 
Revised Statutes, vests title in the State to the selected land. 

5. The court erred in holding and deciding that the Presidential 
proclamation eliminating the State's base land from the National 
Forest did not have the effect of destroying its character as base 
land within the meaning of the acts of Congress under which the 
plaintiff sought an exchange of lands. 

6. The court erred in decreeing and ordering the defendants to 
readjudicate the plaintiff’s application to select land by substituting 

the judgment and ruling of the court for the judgment of 
the defendants in a matter confided by law exclusively to 
them to decide and determine. 

The court erred in granting the injunction sought in plaintiff s 
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bill. 


CHARLES D. MAIIAFFIE,- 

Solicitor. 

C. EDWARD WRTCJ1IT, 

Assistant Attonmi. 


Designation of Ilrcorri. 

Filed October 2, 1918. 

sfe * * * * * * 

Tn preparing transcript of the record on the appeal of the defend¬ 
ants in the above entitled suit, the Clerk of the Court will please to 
include therein the following: 

1. The bill of complaint. 

2. The answer of the defendants and the exhibits. 

3. The opinion of the Court. 


48 F. K. LANE, SEcV, ETC., ET AL., VS. STATE OF NEW MEXICO. 

4. The decree and notation of appeal and stay of execution. 

5. The assignment of errors. 

6. This designation. 

C. EDWARD WRIGHT, 

Attorney for Defendants. 

Service acknowledged this 1st dav of October, 1918. 

PATRICK IT. LOUGIIRAN, 

Attorney for Plaintiff. 

78 Supreme Court of the District of Columbia, 

United States of America, 

District of Columbia, ss: 

T, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 72, both inclusive, to he a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 35624 in Equity, wherein 
State of New Mexico is Plaintiff and Franklin K. Lane, Secretary 
of the Interior, et al. are Defendants, as the same remains upon the 
tiles and of record in said Court. 

In testimony whereof, 1 hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District 
this 6th dav of November, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG. 

C!erl\ 

Endorsed on coyer: District of Columbia Supreme Court. No. 
8221. Franklin K. Lane, Secretary of the Interior, et al., appel¬ 
lants, vs. State of New Mexico. Court of Appeals, District of Colum¬ 
bia. Filed Nov. (>, 1918. Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1918. 

Franklin K. Lane, Secretary of the 
Interior, and Clay Tallman, Commis¬ 
sioner of the General Land Office, appel- S221 
lants, 

v . 

The State of New Mexico. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF AND ARGUMENT FOR APPELLANTS. 

The case was tried on bill and answer and resulted 
in a decree enjoining the appellants from enforcing 
any of their rulings, holdings, and decisions adverse to 
the State of New Mexico respecting the land in con¬ 
troversy. From this decree an appeal is taken. 

STATEMENT OF THE CASE. 

Congress, by divers grants, has given to the State 
of New Mexico the public land sections 2, 16, 32, and 
36 in each surveyed township in the State, for 
school purposes. Act of June 21, 1898 (30 Stat., 

484-85); Act of June 20, 1910 (36 Stat., 557). 

(i) 
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The north half of Sec. 36, T. 19 S., R. 14 E., passed 
to the State (then a territory) under its grant, June 
21, 1898. (Record, p. 12.) 

On Dec. 20, 1906, public land, including that within 
this township as well as other surrounding land, was 
withdrawn for a proposed national forest. (Record, 
p. 12.) 

On April 24, 1907, the President established the 
Sacramento National Forest, the name of which was 
changed to Alamo National Forest, March 2, 1909. 
By orders dated October 20, 1910, February 17, 1912, 
March 30, 1905, and April 3, 1916, various tracts of 
land were added to or eliminated from said forest. 

It will be borne in mind that the State, prior to any 
of these dates, had acquired the absolute title in fee 
simple to said north half of section 36, which we shall 
hereafter call the base land. Consequently the 
creation of this national forest in no wise affected 
its title. What it did do, however, was to isolate this 
land, to surround it entirely by land reserved from 
all uses save those incident to the creation and exist¬ 
ence of a national forest. Two inconvenient results 
necessarily followed: The purchaser from the State 
would find himself handicapped, whichever way he 
turned, by national forest with all the restrictions 
imposed for its conservation; the national govern¬ 
ment found itself embarrassed in the administration 
of the forest by the presence of this alien tract of 
land. 


# 




By acts of Congress of February 28, 1891 (26 
Stat., 796), amendatory of sections 2275 and 2276, 
R. S., and of June 20, 1910 (36 Stat., 557, 565), 
there were means of alleviating the situation. The 
text of this legislation is to be found on pp. 4-7 of 
the Record. Briefly, it amounts to this: 

Section 2275 grants indemnity to a State for loss of 
granted lands—i. e., lands already settled, or mineral, 
or within a military, Indian, or other reservation 
(although as to the latter, the State had a right to 
await the extinguishment of the reservation and to 
take the granted land instead of taking indemnity 
land). There is no doubt from a reading of the sec¬ 
tion alone that the average mind would find itself 
impressed by the idea that the adverse appropriation 
by settlement or reservation which Congress had in 
view was an appropriation antecedent to the passing 
of title to the State; so that a lieu selection made 
by the State “shall be a waiver of its right to said 
sections.” Section 2276 directs that the lieu lands 

y # 

shall be selected from unappropriated, surveyed land, 
not mineral in character, etc. These sections, as 
amended by the act of February 28, 1891, were ex¬ 
tended to New Mexico by section 6 of the act of June 
20, 1910. A proviso to that section postpones the 
investiture of title to sections 2, 16, 32, and 36, situate 
in national forests then existing or proclaimed, until 
restoration of such land to the public domain. This, 
of course, refers to land whereto title in the State 

has not already vested. It also provides that a pro- 



portionate part of the gross proceeds of the national 
forests in the State shall be paid to the State, etc. 
Section 11 provides: 

That all lands granted in quantity or as 
indemnity by this act shall be selected under 
the direction and subject to the approval of 
the Secretary of the Interior, from the sur¬ 
veyed, unreserved, unappropriated, and non¬ 
mineral public lands of the United States 
within the limits of said State, by a commis¬ 
sion composed of the governor, surveyor 
general, or other officer exercising the func¬ 
tions of a surveyor general, and the attorney 
general of the said State. 

While the title to the base land in this case was 
unquestionably in the State of New Mexico (then a 
territory) when the national forest was created, yet 
under the law as construed by the Land Department 
the State had the right to exchange this land for other 
land in lieu. California v. Deseret Water , Oil , and 
Irrigation Co., 243 U. S., 415. The method in vogue 
is the same as in the case of loss and indemnity—the 
filing of a “ selection list.” 

On March 9, 1915, the State, through its commis¬ 
sion composed of the Governor, the Commissioner of 
Public Lands, and the Attorney General, filed a selec¬ 
tion list in the local land office at Roswell, N. M., a 
photolithographic copy of which, in its entirety, ap¬ 
pears between pp. 22 and 23 of the Record. In this 
list the State applied for the W. J, sec. 29, T. 23 S., 
R. 38 E. (described as NE. J NW. J, NW. J NW. J 
etc.), in lieu of the base land hereinbefore described. 




Other lands were included in the list, but we shall 
confine ourselves to the lands involved in this suit, 
hereinafter referring to the selected land as the lieu 

land.” 

This selection list was forwarded to the General 
Land Office for action (local officers having no judicial 
function to perform in respect to it). It was received 
April 13, 1915. Thereafter, and on Aug. 23, 1915, 
the proof of posting and publication of notice, required 
by the regulations, was received. (Record, p. 21.) 

On June 21, 1915, the Commissioner held the se¬ 
lection for cancellation in part, because a part of the 
base had been offered in another selection list for 
another tract of lieu land. (Record, pp. 21, 24.) 
Those particular pieces of land are not parts of the 
base or lieu land here in controversy. Reference is 
made to the incident for comment later on^$ showing 
that the mere filing of a selection list in itself can not 
effect a passage of title from or to the State. The 
State was permitted to substitute. (Record, pp. 
21, 25.) 

On April 3 , 1916, the President issued a proclama¬ 
tion changing the lines of the Alamo National Forest , 
hy operation of which the base land was no longer 
within the outboundaries of said forest. (Record, pp. 
14, 15.) 

On May 16, 1916, the Commissioner of the General 
Land Office held the selection list aforesaid in part, 
and in so far as it affects the base land and lieu land 
herein involved, for cancellation on the ground that 
in as much as the base land had been eliminated from 
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the national forest, the portion of the selection held 
for cancellation, i. e., the “lieu land,” was unsup¬ 
ported by a valid base. (Record, p. 26.) 

On Oct. 14, 1916, the Secretary affirmed the action 
of the Commissioner on the ground that the base land 
having been eliminated still remains a part of the 
State’s school land, and because the State’s selection 
not having been approved prior to such elimination, 
can not now be allowed. (Record, p. 27.) In 
other words, the statutory basis of the exchange had 
ceased to exist and the Secretary’s power to effect 
the change had therefore ceased. 

Nov. 23, 1916, motion for rehearing was denied. 
(Record, p. 28.) 

Dec. 14, 1916, the selection as to the “lieu land” 
was canceled. (Record, p. 29.) The notation of 
cancellation on the face of the selection list itself 
shows on the photolithographic copy of the list 
between pp. 22 and 23. 

Other selection lists had likewise been canceled— 
Roswell, 031065, 031068, 031066, and 033371. 

Dec. 28,1916, the Commissioner of Public Lands for 
New Mexico applied for their reinstatement on the 
ground that Congress had been asked to validate the 
selections and for the further reason that the State 
intended to litigate the question. (Record, p. 30.) 
The selections were not reinstated, however. 

The matter finally came up again before the 
Secretary and was fully reargued. A decision was 
rendered Oct. 18, 1917, the full text appearing on 
pp. 31-36 of the Record. The Department con- 




eluded that the State took title to the base land under 
its grant, that full legal title to it was in the State at 
all times prior and subsequent to any action relating 
to the Alamo National Forest, and that as the very 
condition upon which the right of the State depended 
in its offer to exchange the base for the lieu land had 
been removed by the elimination of the base land 
from the forest, the Land Department was without 
authority to approve the selection. 

It may be said at this point that the decision leaves 
the State with the right to acquire title to the lieu 
land, if it so desires, by the substitution of other and 
valid base. 

After the rendition of the above decision, this 
suit was brought, the appellant seeking an injunction 
against cancellation of the lieu selection and a man¬ 
datory injunction requiring the Secretary to vacate 
and set aside his rulings, holdings, and decisions 
aforesaid and to recognize and give full legal force 
and effect to the right granted and secured to the 
State, “ excluding from any and all consideration in 
connection with the said State’s lieu selection of the 
tracts aforesaid, the certain Executive Proclamation 
of April 3, 1916,” i. e., the proclamation changing 
the lines of the Alamo National Forest. (Record, 

p. 18.) 

This the lower court did after having disposed of 
the legal questions in an opinion which is printed on 
pp. 36-45 of the Record. The text of decree appears 
on p. 46 of the Record. 

The appeal lies from this decree. 

97692—19 - 2 
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ASSIGNMENT OF ERRORS. 

The formal assignment of errors appears on p. 47 
of the Record. The errors may be combined and 
epitomized in the following propositions: 

1. That the court erred in assuming juris¬ 
diction to review the Secretary of the Interior 
and to direct that the Secretary’s judgment 
be vacated and the court’s substituted there¬ 
for in a matter placed by the law exclusively 
within the Secretary’s jurisdiction and in¬ 
volving the exercise of his judgment and 
discretion. 

2. That the court erred in entering a decree, 
save of dismissal, in the absence of the United 
States as a necessary party to the suit. 

3. That the court erred in holding that the 
mere act of selection vests title in the State 
as to the selected land and in United States as 
to the base land, so that the elimination of the 
base land from the national forest subsequent 
to selection, but before any approval of said 
selection by the Secretary, did not have the 
effect of destroying its character as base land 
within the meaning of the acts of Congress 
under which the appellee sought an exchange 
of lands. 


THE POINTS OF LAW. 

The trial court ignored the points duly made that 
there was a lack of jurisdiction to review the Sec¬ 
retary in this form of proceeding and in the absence 
of the United States as a party. Treating himself 
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as a duly constituted reviewing tribunal, he said 
(Record, p. 38) that the question before him was this: 

Has the Federal Land Department, includ¬ 
ing the Commissioner of the General Land 
Office and the Secretary of the Interior, the 
power or authority to reject and cancel a 
so-called “lieu land selection" made by a 
State in substitution or place of a so-called 
“base" land that had been first withdrawn 
by the United States Government for forest 
reserve purposes, and then before final action 
by the officials mentioned on the selection 
made by the State in lieu of such base land, 
had been released or eliminated from such 
forest reserve? 

This proposition he answered in the negative. 
Holding (Record, p. 43) that the act of selection, not 
of approval, vested a title in the State, of which the 
Secretary’s subsequent approval “ was but a required 
record of a fact theretofore accomplished," he easily 
reached the conclusion, which might be sound if the 
premise were true, that an event after selection 
could not affect the status of the land; concretely, 
that the change in the outboundaries of the national 
forest, whereby the base land became no longer 
within its confines, could not, before approval by the 
Secretary, destroy its character as base. 

This, of course, is the contention of the appellee. 
Our position is that no title passes prior to approval 
and that conditions existent at that time must gov¬ 
ern, as the power to exchange is strictly statutory 




10 


and the Secretary is limited to action only when the 
conditions named in the statutes are present. 

The case is utterly different from that which was 
before this court in Central Pacific R. R. Co. v. Lane, 
46 App. D. C., 374, a case to which the lower court 
made no reference notwithstanding that it was relied 
upon by the plaintiff and distinguished by the de¬ 
fendants. 

ARGUMENT. 

Passing for the time the proposition that the court 
was without jurisdiction to review the appellants 
and that this is in substance a suit against the United 
States, we urge that on the merits the court below 
was in grievous error. 

The initial point of his mistake appears, we think, 
in his statement of the question which he thought he 
had jurisdiction to decide, and which we have al¬ 
ready copied from his opinion. He was apparently 
led astray by loose terms. He speaks of the “base 
land that had been first withdrawn by the United 
States Government for forest reserve purposes and 
then * * * had been released or eliminated from 
such forest reserve.” 

Of course it is not true that the President withdrew 
the base land in this case. He could not. It was 
not public land. It belonged absolutely to the 
State. The full legal title was in the State. The 
President could no more take it for forestry or other 
purposes than he could take private property. The 
trial court confused the situation with one where the 
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- President withdraws public land wherein is situated 
land to which the State is entitled, but has not ac¬ 
quired title. For instance, the State does not take 
legal title to a school section until survey; the Presi¬ 
dent withdraws unsurveyed land and devotes it to 
i a national forest; at the time he acts, it is certainly 

► public land, to a part of which the State has a jus ad 
rent which will not, however, become a jus in re 
until after the performance of the executive act of 
marking out and defining the land—and not then if 
there be a legal impediment to the passing of title. 
Cooper v. Roberts, 18 How., 173, 179. Now, in respect 
to such land so withdrawn, the law says that the 
State may “waive” its right. Waive is a suitable 
word because the right is then merely a right to a 
thing and not a right in the thing itself. In other 
words, the President takes away a right—and the 
law gives the loser another right in lieu, the right to 
select indemnity. Both are rights to a thing, not 
yet reduced to an actual legal right in the thing. 
There is a taking and a compensation. In such a 
case there is some analogy to the situation with which 
this court dealt in the Central Pacific case; and in 
which, even then, we think, with all due deference, 

, that this court erred. 

But in the case at bar, the situation is funda- 
! mentally different: There has been no taking, no 

> loss; there is nothing to compensate, as it turns out. 
The President never laid his hand upon the Stated 
land. The President never for a moment undertook 
to take it. What he did do was to take public land, 







12 


as he had a right to do, and devote it to national 
forest purposes. It so happened that this section 
which belonged to the State of New Mexico just as 
completely as though it had belonged to John Jones, 
was surrounded by the public land which was with¬ 
drawn. Hence, by the creation of the forest, it fell 
within the outboundaries of the forest. When we 
speak of it as having been “included in the forest, 
we refer to its location, not its status. It is a loose, 
misleading expression, and perhaps its employment 
misled the court below. But it is a mere geographical 
expression without any legal import, as this court 
will perceive. Yet the learned justice from whose 
decree this appeal is taken did not so understand it. 
On p. 38 of the Record we find him saying (the 

italics being supplied): 

No question seems to be raised of the power 
or authority of the President to include the 
base land within a forest reservation or there¬ 
after to release and eliminate it therefrom, 
provided that the State’s right to make a 
selection in lieu thereof is not impaired 
thereby. 

Again, on p. 43, he speaks of a “ subsequent change 
in the status of the base land.” There is no change 
in status; there is no inclusion in the sense of affect¬ 
ing status from which, by some subsequent act, the 
land may be released. ■ When public land is with¬ 
drawn for some reservation, there is a change of 
status; disposal under general land laws is suspended. 
So when such land is released from the withdrawal, 


there is another change in status; it again becomes 
subject to disposal, etc., as a part of the public 
domain. 

What did happen when the Alamo National Forest 
was created ? The base land belonging to the State 
came within the outboundaries. That gave the 
Government no title or right or control in respect of 
it. On the contrary, the absence of title and right 
and control made it a bit awkward in administering 
the forest. Likewise it was somewhat embarrassing 
to the State. Its land was isolated. It was less 
available for sale, because it was inaccessible, save 
by going through a national forest. The creation 
of the forest created a situation from which both 
parties would naturally desire to be relieved. 

That could be done by an exchange of land. 

The Transaction is an Exchange. 

Without legislation, the Secretary had no power 
either to accept the State land or.to give public land, 
acre for acre, in exchange. 

The legislation already noted has been treated by 
the Land Department as authority for such an ex¬ 
change and the Supreme Court has sustained the 
practice in a case already cited —California v. Deseret , 
etc.j Co.y 243 U. S., 415. 

Consequently, from and after the creation of the 
forest the State had a right to offer to exchange the 
base land to which it had title for other land without 
the forest to which the United States had title. But 
the exchange was to be approved by the Secretary— 
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and it is our contention that no title passed until his 
approval. He had character of land' etc., etc., to 
determine exactly as he had in the case of a loss of 
base for which indemnity is asked; but in addition he 
had to determine whether the elements constituting 
the right to exchange were present. This is the whole 
case. We say the exchange requires the act of two 
parties—the State and the United States acting 
through the Secretary. The lower court seems to 
think that the exchange can be effected by the act of 
the State alone—the mere act of offering the base and 
pointing out the lieu land. 

Of course if title can pass by that act, under the 
law and under the circumstances of this case, the 
lower court is correct and the decree must be affirmed; 
because manifestly nothing that the Government does 
after title has passed can affect that title. 

An exchange implies an offer and acceptance. 
An exchange is an executed contract. The lower 
court seems to be of the opinion that it is a one-sided 
affair and that the State has merely to offer in order 
to effect a transfer of title. We should have thought 
that the nature of the transaction requires something 
more. We are dealing with real estate—two tracts 
of land. The fee simple to one is in the State; 
to the other, in the United States. The court below 
thought the operation was something like this: The 
State says: “Here, take this; for I am going to take 
that.” Presto! Change! —and title passes in opposite 
directions. Very simple. The State executes no 
conveyance although plaintiff did allege in his 
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bill (Record, p. 13) that the selection “was accom¬ 
panied with a deed by quitclaim” which, if seriously 
to be taken as a fact, was denied in the answer 
(Record, p. 20). It developed that the allegation 
was a conclusion drawn by the pleader. He appar¬ 
ently meant that the selection list operated as a 
quitclaim deed from the State to the United States. 
The court necessarily had to go him one better; for 
the effect of the decision is that it also operated to 
pass title to the lieu land out of the United States. 
(Record, p. 43.) Any activity on the part of any 
officer of the United States merely affected a “ re¬ 
quired record of a fact theretofore accomplished.” 

Notwithstanding the vast respect for a selection list 
which such a conclusion of law, if sound, impels, we 
are forced to call the court's attention to the fact that 
when it developed that a part of the base offered in 
this particular selection list proved to have been 
offered in another pending list (Record, pp. 24-25), 
the matter was rectified by correspondence, consisting 
of a letter to local land officers rejecting the selection 
to that extent and an affidavit of the State Com¬ 
missioner—not the Commission of three who made the 
selection—in which he asked permission to substitute 
other base. Title, as we understand the trial court, 
had already passed. There were no other con¬ 
veyances unless the letter to the local land officers 
and the State Commissioner's affidavit are also 
conveyances. 

How much more logical and simple to view the 
situation in a common sense way. The law makes no 
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provision for formal conveyances although originally 
the practice was for the State to execute and tender a 
regular deed just as is required under the Forest Lieu 
law soon to be considered. In the absence of 
statutory regulation, and keeping in view that we are 
dealing with an exchange of lands and not with 
indemnity for land lost, how much more logical and 
sensible is the view that when the Secretary approves 
the selection list he thereby effects the change of 
title—takes the approved base and conveys the 
selected lieu land. 

The head of the Land Department has no right 
arbitrarily to reject a selection. No one so claims. 
When the State has complied with the law and regu¬ 
lations, it has acquired a vested right, not in the 
land, but in having its selection of the land duly 
considered and adjudicated in accordance with the 
terms and spirit of the statutes. The Secretary’s 
net of approval must sound in judgment and dis¬ 
cretion, being certainly something more than rubber 
stamping or clerical recordation as the trial court held. 
But it is a judicial discretion. Like the issuance of 
a patent, the Secretary’s approval is something 
more than a conveyance; it is a judgment that the 
requirements of law have been fulfilled, that the 
offered base is good, that title thereto can be ac¬ 
cepted by the United States and is accepted because 
it is in the situation which authorizes the Secretary 
to assent to the exchange. 

In this case the Secretary did not act arbitrarily. 
His may be a mistaken view of the law; but he thought 
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that title to the base was still in the State, so that 
it had lost nothing; that the base was no longer 
surrounded by a national forest, so that the reason 
for the exchange had disappeared; and that the rea¬ 
sons for an exchange had vanished, so that he no 
longer had the statutory right to pass title to the 
selected land. 

He had a right to think that such is the law; for 
while he had not the guidance of a court’s decision 
on this point (with the exception of one which has 
come to our attention since this case was decided 
below), in a State lieu selection case, he found una¬ 
nimity of judicial decision in the case of a forest 
lieu selection. 

The Forest Lieu Act. 

Congress, in the Act of June 4, 1897 (30 Stat., 36), 
authorized an exchange of lands with individuals. 
The reasons for that legislation are the reasons for 
the acts under which the appellee is claiming title. 
The forest lieu act provided for two classes of cases, 
unperfected bona fide claims to lands incorporated 
in a national forest and lands covered by a patent 
which might get included within the outboundaries 
of such a forest. The Act provides: 

That in cases in which a tract covered by 
an unperfected bona fide claim or by a patent 
is included within the limits of a public forest 
reservation, the settler or owner thereof may, 
if he desires to do so, relinquish the tract to 
the Government, and may select in lieu thereof 
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a tract of vacant land open to settlement not 
exceeding in area the tract covered by his 
claim or patent; * * * 

This act enabled the Government to get rid of 
settlers and private owners and it enabled the settlers 
and private owners to get rid of the forest. If the 
State of New Mexico, for instance, had sold the base 
land involved in this case to some individual, that 
person would have been entitled under this act, if he 
desired “to do so,” to relinquish the tract to the * 
Government and to select therefor lieu land—this 
very lieu land, for instance. 

Let us see what would have been required of him 
and what would have followed had he fulfilled the 
requirements: 

In addition to pointing out the lieu land desired 
he was required to execute a good and sufficient 
warranty deed of the base to the United States, 
have it duly recorded, and then submit it to the Com¬ 
missioner of the General Land Office with a sufficient 
abstract of title, after which the said Commissioner 
was to consummate the selection by his approval. 

Of course the Act of 1897 did not contain these 
provisions. It did not even expressly make this ap¬ 
proval of any officer of the Land Department essen¬ 
tial. That was done by rules and regulations with 
which, as we shall see, the exchanger was obliged t 0 
comply. 

Now, when the owner of the base complied with 
all these requirements, did he pass title to the base 





19 


and acquire title to the selected land? No; despite 
the perfectly good deed actually delivered. He got 
nothing until his deed was accepted by the approval 
of the selection by the Commissioner of the General 
Land Office. Local land officers had no power but 
to accept or receive, report, and transmit. Cosmos 

Co. v. Grey Eagle Co., 190 U. S., 301. 

Here are judicial expressions on the point: 

In United States v. McClure et al., 174 Fed., 510, 
as to whether title to the base passed to the United 
States prior to approval: - 

But the title does not pass to the land offered 
in exchange until the deed is accepted. 

The mere execution and recording of a deed 
and the tender thereof vests no title in the 
Government until the deed and title are ex¬ 
amined and approved. It is the mere asser¬ 
tion by the applicant of his title and the right 
to make the selection. Cosmos Co. v. Grey 
Eagle Co., 190 U. S., 301; C. W. Clark, 32 L. D., 
460; W. E. Moses Land Scrip & Realty Co., 
34 L. D., 460. But the equitable if not the 
legal title remains in him. The deed and 
tender thereof amount to nothing more than 
an offer by the owner to change one tract of 
land for another, and the title does not pass to 
either party until the exchange is effected. 

In Clearwater Timber Co. v. Shoshone County, 155 
Fed., 612, we have a case involving the question as 
to whether title to the selected land passed to the 
selector prior to approval. The county officials, like 
the court below in this case, thought that it did and 
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assessed taxes. The suit was to vacate or annul the 
assessment. On the point the court held as follows i 

Under the several acts relating to forest 
reservations which permit private owners of 
lands therein to transfer or relinquish the 
same to the Government and to select other 
public lands in lieu thereof, no exchange is 
effective until approval by the Land Depart¬ 
ment. The Act of March 2, 1899 (30 Stat., 
993), establishing the Mt. Ranier National 
Forest, expressly provides for the approval of 
the Secretary of the Interior, but the general 
act of June 4, 1897 (30 Stat., 34), contains no 
such express provisions, and the approval 
may be made by the Commissioner of the Gen¬ 
eral Land Office under paragraph 18 of the 
rules adopted by the Department thereunder. 
In either case, it is contemplated that the 
Department shall, through proper officers, 
consider all questions of law and fact affecting 
the title and validity of the conveyance of the 
base lands, and the character and condition of 
the lieu lands selected, and, until that has 
been done and a formal approval given, the 
equitable title to the lands selected does not 
pass from the Government, nor does the appli¬ 
cant acquire any right of possession thereto, 
and they are not subject to taxation, especi¬ 
ally in view of the fact that the Department 
requires the applicant to pay all taxes on the 
base lands up to the time the exchange is ap¬ 
proved. 

In State v. Hyde et al., 169 Pac., 757, the question 
arose in a manner to involve two points apposite here. 
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cancel certain of its patents to 
state lands (acquired under the school grant, etc.), 
obtained by fraud. It developed that the land so 
patented, where situate within national forests, had 
been used by the patentees as base in selecting other 
land under the Forest Lieu Act. There were two 
classes of cases so far as we are concerned with the 
decision of the court) one where the lieu selection had 
reached the stage of approval in the General Land 
Office; the other where the lieu selector had tendered 
his selection with his deed to the base, doing all on 
his part that the rules and regulations required of 
him, but where the Land Department had not yet 
approved the selection. The point was made in de¬ 
fense that the United States was an indispensable 
party to the suits to vacate patents to the base. The 
Supreme Court of Oregon held that this was so in 
those cases where the selections had been approved, but 
that it was not so in the class where the selections 
had not been approved. The court, citing cases al¬ 
ready used by us in the brief, held (syllabus). 

Under Act Congress June 4, 1897, c. 2, 30 
Stat., 36, providing that in cases in which a 
tract of land covered by an unperfected bona 
fide claim or by a patent is included within the 
limits of a public forest reservation the settler 
; j ““or owner may relinquish the tract to the Gov¬ 
ernment and select in lieu thereof a tract of 
vacant land open to settlement, title to the 
base lands passes to the United States on the 
acceptance of the deed and the approval of 
the selection by the General Land Office, and, 



though deeds have been executed and filed, 
title does not pass until the transfer is accepted 
by that office. 

The leading case cited in the opinion of the court 
was Cosmos Co. v. Grey Eagle Co., supra , in which, as 
the court said, the question related to passing of title 
to the lieu land rather than passing of title to the base. 
The Supreme Court having held that even equitable 
title did not pass, the court argued: 

If the title to the selected lands can not vest 
in the applicant without acceptance of the base 
lands by the General Land Office, it is fairly 
inferable that title to the base lands can not 
pass to the United States until the bureau 
accepts the transfer. 

The court then quoted from Pacific Co. v. Isaacs, 
52 Or., 54, 64; 96 Pac., 460, 464: 

Neither party acquired any legal or equitable 
title in the lands proposed to be exchanged 
until the acceptance or final consummation 
thereof. 

This decision supports our point of view and is also 
an authority on another of our propositions—that the 
United States is a necessary party to this suit for the 
reason that if title has not passed to the base, neither 
has it passed out of the United States to the lieu land. 

Title to the land demanded being still in the United 

_ % 

States, the latter is a necessary party in a suit wherein 
the effect of a decree for the plaintiff will be to destroy 
the title of the United States. 

In the Hyde case, the court also referred to the 
decision of the Supreme Court in Roughton v. Knight, 
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219 U. S., 537. In that case an owner had executed 
the usual deed of conveyance of base to the United 
States, but had not made any selection of land m 
lieu thereof prior to 1905, when the act of 1897 was 
repealed. He claimed that by his conveyance he 
had acquired a vested right in some vacant public 
land to be selected by him. Pertinent parts of the 
decision denying his contention are: 

The question in this case is whether the 
complainant below and appellant here has 
acquired a vested right to an exchange of a 
160-acre tract of land owned by him, and 
situated inside the exterior boundary of a 
forest reserve, for a tract of public land of 
similar area, by reason of acts done in com¬ 
pliance with the terms of that provision of 
the Forest Reserve Act of June 4, 1897, pro¬ 
viding for such exchanges * * *• 

Upon its face the act is neither more nor 
less than a proposal by the Government for 
an exchange of claims to land unperfected 
or lands held under patents situated within 
the exterior lines of a forest reservation, for 
an equal area of public land subject to entry 

elsewhere * * *• . 

To take advantage of the proposal contained 

in the Act the applicant must select the land 
he wishes to receive in lieu and file a sufficient 
relinquishment of land within a forest reserve. 
Manifestly there must be an acceptance of the 
relinquishment by some one authorized to 
decide upon its sufficiency and an assent to the 
particular selection made in lieu. 



24 




The cases so far cited involved selections under the ( 

Act of 1897. The case at bar presents a lieu selection 
under the Act of 1891. The Act of 1891, amendatory 
of provisions in the Revised Statutes, primarily was 
intended as a provision for indemnity for lands lost 
—i. e., for selection of land in lieu of that taken away 
from the State by the creation of a forest. Land 
that could thus be taken away, we have already said, 
was land to which the State had not already acquired 
full title because unsurveyed, etc. But by practice 
long obtaining, both States and Land Department 
have used this act as authority for exchanges where 
the State actually had full title to the base. In so 
far as the Act of 1891 affords authority for such 
exchanges, to that extent, we urge, it is in working 
principles precisely like the Act of 1897. Decisions 
pertinent to one are applicable to the other. 

The trial court, it will be observed, does not men¬ 
tion a single one of the decisions already cited (except 
the Cosmos case) in the opinion, although those cases 
were cited and commented upon in our brief. Possi¬ 
bly the learned justice felt that inasmuch as they 
referred to the Act of 1897, they were not authority 
in a case under the Act of 1891. But there is a case, 
discovered since the decision below, which was ren¬ 
dered with reference to the Act of 1891 and which, 
in result, is wholly in accord with the decisions 
already cited. 

It is the case of Buena Vista Land & Development 
Co. v. Honolulu Oil Co. et al ., 134 Pac., 1154. The 
case involved the question as to when title to the 
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selected land is acquired. The bill alleged that the 
assignment of the base had been accepted, etc., and 
that the State of California (from which plaintiff had 
purchased the selected land) had done everything 
necessary to entitle it to the lieu land. After the 
State had done everything in its power to perfect 
title, oil was discovered and the Department refused 
to approve the selection. The Supreme Court of 
California in an opinion largely devoted to quotation 
from the Departmental decision in the case, held 
(syllabus): 

Where, under Rev. St. U. S. Sects. 2275 and 
2276, as amended by Act Cong. Feb. 28, 1891, 
c. 384, 26 Stat., 796, providing for indemnity 
and lieu lands for lands granted to the several 
States in aid of common schools, when for 
any reason there shall be a deficiency in 
such land, a State makes a selection of such 
indemnity land, no title passes nor is any 
vested interest accrued thereunder until such 
selection is approved by the Secretary of the 
Interior. 

Though land, when selected as indemnity 
land by a State, under Rev. St. U. S. Sects. 
2275 and 2276, as amended by Act Cong. 
Feb. 28, 1891, c. 384, 26 Stat., 796, governing 
the selection of school indemnity land by the 
several States having grants of land in aid of 
common schools, was not known to be mineral 
land, such land not being subject to selection, 
the fact that minerals in paying quantities 
have been found since selection, but prior to 
approval thereof by the Interior Department, 



will vitiate the selection, since it can not be 
approved by the Secretary. 

If between selection and approval something 
happens that takes the land out of the terms and 
conditions of the exchange, the exchange can not be 
effected. In the cited case, the trouble was with the 
lieu land—discovery of oil changed its status; in the 
case at bar, the trouble is with the base land— 
modification of the boundaries of the national forest 
throwing it outside and destroying the fundamental 
condition authorizing the exchange. There can be 
no difference in principle for the reason is common to 
both: Title does not pass until approval by the Land 
Department. Nothing happening after title has 
been transferred can affect the situation; anything 
happening before transfer of title must be considered. 

Either the Supreme Court of California is utterly 
wrong or the learned justice who decided the case 
below is in error. 

The Cosmos Case. 

We now approach with much diffidence the Cosmos 
case, because the lower court says that this case pre¬ 
sents no such question as was before the Supreme Court 
in that case, and that what the court held in that case 
was that, the question being before the Department, 
the courts could not have taken jurisdiction and pro¬ 
ceed to decide such questions themselves. It is true 
that the court so decided, and we think it really sin¬ 
gular that for the same reason the court should have 
failed to apply such decision to this case and dismiss 
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this bill. ror if the selection is still pending before 
the Department so that the court could undertake 
by its decree to direct, as it did, what should be done 
and what should not be done with it, it seems to us 
that he was dealing very much with the same situation 
that was presented in the Cosmos case. The learned 
justice evidently regarded the matter as closed out 
in the Department by a decision which, quoting from 
the Cosmos case, was not “ binding on the courts 
whenever such a question may properly arise in any 
future litigation.” If he had given due consideration 
to the case immediately following the Cosmos case, 
where the opinion was written by the same justice 
(U. S. ex rel. Riverside Oil Co. v. Hitchcock, 190 
U. S., 316) , he would have seen what the court meant 
by that expression—viz, that such questions are for 
the consideration of courts after the matter is finally 
disposed of in the Interior Department and after the 
latter, erroneously or otherwise, has passed title out 
of the United States. Then, and in a suit to hold 
our patentee as trustee, it is competent to review the 
Department for errors of law. The Riverside case 
had for its purpose the vacation of an order rejecting 
a lieu selection of land. The difference between that 
case and this is that while in the Riverside case the 
Supreme Court of the United States held that, whether 
the Secretary had decided rightly or wrongly, it had 
no jurisdiction to interfere, in this case, a justice of the 
Supreme Court of the District of Columbia took juris¬ 
diction, decided that the Secretary’s decision was 
wrong, and interfered to direct what should be done 
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with the selection on a record which showed that the 
selection had been canceled. 

But that is another part of our case. To return to 
the Cosmos case: We respectfully contend that the 
Supreme Court did decide something else than the 
point mentioned in the opinion below. We contend 
that the court had the entire question before it and 
decided every point that should govern the dis¬ 
position of this case. We cite excerpts for con¬ 
venience. 

The ground upon which complainant insists 
that it is the equitable owner of the land 
selected is that it has relinquished a title in 
fee in a forest reservation and has selected in 
lieu thereof vacant land open to settlement, 
and that the local land officers duly accepted, 
received, and filed the deed of the land re¬ 
linquished, and the affidavit that the land 
selected was nonmineral, and that the officers 
duly entered such selection upon the official 
records of the land office, and then and there 
certified that the land selected was free from 
conflict and that there was no adverse filing, 
entry, or claim thereto. Complainant asserts 
that was all that it could reasonably do; that 
nothing remained on its part to do, and that 
when such is the case, the equitable title vests, 
and it is entitled to the protection of a court of 
equity to preserve and defend the title so 
acquired. 

Counsel insists that the act of June 4, 1897, 
constitutes a standing offer on the part of the 
Government to exchange any of its “ vacant 
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land, open to settlement/' for a similar area 
of patented land in a forest reservation, and 
that whenever a person relinquishes to the 
Government a tract in a forest reservation 
and places his deed to the Government of 
record as required by the Land Department 
rules, and selects in lieu thereof a similar area 
of vacant land, open to settlement, that such 
offer of the Government has thereupon been 
both accepted and fully complied with, and 
that a complete equitable title to the selected 
land is thereby vested in the selector. 

But even the complete equitable title as¬ 
serted by complainant must, as it would 
seem, be based upon the alleged right of the 
local land officers to accept the deed and 
approve the selection, even though such ap¬ 
proval may be thereafter the subject of a 
review in the nature of an appeal from the 
action of the local officers. There must be a 
decision made somewhere regarding the rights 
asserted by the selector of land under the act 
before a complete equitable title to the land 
can exist. The mere filing of papers can not 
create such title. The application must com¬ 
ply with and conform to the statute, and the 
selector can not decide the question for 
himself. 

We do not see how it can be successfully 
maintained that, without any decision by any 
official representing the Government, and by 
* merely filing the deed relinquishing to the 
Government a tract of forest reserve land and 
assuming to select a similar area of vacant 
land open to settlement, the selector has 
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thereby acquired a complete equitable title 
to the selected land. The selector has not 
acquired title simply because he has selected 
land which he claims was at the time of selec¬ 
tion vacant land open to settlement, nor does 
the filling of his deed conveying the land 
relinquished and the abstract of title with it 
show necessarily that he was the owner of the 
land as provided for by the statute. So far as 
his action goes, it is an assertion on his part 
that he was the owner in fee simple of the land 
he proposed to relinquish, and that the deed 
conveys a fee simple title to the Government, 
and also that he has selected vacant land which 
is open to settlement, and that therefore he is 
entitled to a patent for such land. These 
assertions may or may not be true. Who is to 
decide ? Complainant asserts that if a decision 
be necessary before the vesting of a complete 
equitable title, that in that case the local 
officers are to decide that question, and by 
accepting the deed and making the certificate 
already mentioned, they have decided it, and 
thereupon, at all events, the complete, equi¬ 
table title accrued, even though such decision 
were subject to a review by the Commissioner 
of the General Land Office and thereafter by 
the Secretary. 

****** 
Taking into consideration, however, the 
fact that the statute did not vest the local 
officers with the right to decide upon the 
question of a compliance with its terms, and 
the further fact that the Land Department 
had adopted rule 18, above referred to, 





which provides for the forwarding of all 
applications for change of entry or settle¬ 
ment to the Commissioner of the General 
Land Office for his consideration, together 
with a report as to the status of the tract 
applied for, we must conclude that the action 
of the local officers did not, as it could not, 
amount to a decision upon the application 
of the selector, so that he became vested 
with the equitable title to the land he assumed 
to select. It is certain, as we have already 
remarked, there must be some decision upon 
that question before any equitable title can 
be claimed—some decision by an officer author¬ 
ized to make it. Under the rule above 
cited that decision has not been made. The 
General Land Office has (so far as this record 
shows) come to no conclusion in regard to it. 

The protest by the defendants was duly 
filed within the time permitted by the regu¬ 
lations of the office, and the questions arising 
thereunder are, as stated in the bill, still 
pending before the General Land Office. 
Whether it was necessary, at the time of 
making the selection, for the selector to file 
in addition to his nonmineral affidavit an 
affidavit that the land was not occupied in 
fact, is a question of law for the Land De¬ 
partment to determine among the other ques¬ 
tions to be decided by it. Its decision of any 
legal question would not, of course, be bind¬ 
ing on the courts whenever such a question 
might properly arise in any future litigation. 
It is also for the Land Department to deter¬ 
mine whether, if the land were not known to 
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be mineral land at the time of the selection, 
the fact that mineral in paying quantities has 
been found since that time, will vitiate that 
selection. 

***** 

What may be the decision of the Land 
Department upon these questions in this case, 
can not be known, but until the various ques¬ 
tions of law and fact have been determined 
by that department in favor of complainant 
it can not be said that it has a complete equi¬ 
table title to the land selected * * * • 

The Cosmos case has been treated as an authority 
on the points to which the excerpts relate. In the 
cases hereinbefore cited, it was so considered by the 
several courts. And the Supreme Court so treated 
it itself in the Daniels v. Wagner case, 237 U. S., 587), 
where at p. 561 the court said: 

It is true again that in the Cosmos case the 
court declined to hold that the Department 
was not at liberty to determine the question 
as to mineral character of the lands sought to 
be entered because that enquiry arose after 
entry and before its allowance, a ruling which 
but in a different form illustrates the broad 
distinction which we have just pointed out. 

The “broad distinction” which the court had just 
pointed out is this: 

The difference between the two is that which 
must obtain between the power to decide on 
the one hand whether the prerequisites to an 
entry exist and the right on the other hand of 
the Land Department, after finding that an 
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applicant has fully complied with the law and 
is entitled to make the entry which he asks, 
to permit somebody else to enter the land 
under the assumption that the law vests a 
discretion which enables that to be done. 

In the Daniels case, Daniels had complied with all 
requirements. Through disobedience of orders, local 
land officers had allowed others to enter. The Depart¬ 
ment decided in favor of Daniels, but ultimately 
when it was apparent that some would suffer hard¬ 
ship by having innocently made entries erroneously 
allowed by the register and receiver, attempted, on 
the ground of discretion to refuse to allow some of 
the lieu entries and to permit some of these junior 
entries to stand to the detriment of Daniels. 

In this case, however, the action of the Depart¬ 
ment results from its decision as to whether the pre¬ 
requisites of the exchange exist. It has decided 
that before any title passed, the offered base came 
to be outside the exterior confines of the forest and 
was no longer sufficient base within the meaning of 
the law to support the selection. . It was not held 
that the State could not have lieu land, but that it 
must substitute other base. In the Daniels case, 
every prerequisite to Daniels’s title existed. In this 
case we say that one is absent. The decision may 
be erroneous, but it is not to be corrected in this 
manner. Daniels did not bring a direct proceeding 
against the Secretary. He waited until the Land 
Department had passed title and then brought suit 
against the patentees. Thus could he test the cor- 
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rectness of the Land Department’s adjudication and 
keep within the principle of the Riverside Oil case 
and similar decisions. 

We speak of the Daniels case now because it is 
bound to appear in appellee’s brief. Plaintiffs un¬ 
failingly use it in cases against the Secretary, whether 
it be in point or otherwise. It decides nothing 
beyond this—that there is no room for the exercise 
of arbitrary action under the guise of discretion. It 
has no more application to the situation in this case, 
however, than has the perhaps equally famous case 
of Bardell v. Pickwick, the citation of which we with¬ 
hold for fear that counsel for appellee, who argued 
the case below “from every aspect that seems ra¬ 
tionally conceivable” (the limitation is suggested by 
the court, Record, p. 38, and not by us), might be 
tempted to use it in connection with the trial jus¬ 
tice’s observation about “ keeping the word of promise 
to the ear and breaking it to the hope.” 

The Central Pacific Case. 

We think that the difference between this case and 
the Central Pacific case is already apparent and per¬ 
haps requires no comment further than a summary of 
some of the distinguishing features. In that case, 
indemnity for loss was involved, the point being 
whether the Land Department could defeat a valid 
selection by an after-appropriation to some other use 
by the Government of land which, as this court held, 
it was under contractual obligation to give to the 
railroad. In this case, there is no loss whatever, 




and an exchange instead of indemnity, is involved. 
However much the transaction between the State 
and the United States may sound in contract, the 
contract itself is limited to the passing of title to a 
base within a national forest for public land without. 
The arrangement implies an offer and acceptance. 
Under the practice, the State takes the initiatory 
step. It is not bound to trade off its land within a 
national forest and there is no power in the Govern¬ 
ment to acquire it other than by condemnation, per¬ 
haps, if the State does not offer to exchange. There 
can be no meeting of minds until the Secretary has a 
chance to approve the exchange. It is not a uni¬ 
lateral contract. By selection and offer of the base, 
the State may be said to tender its “waiver,” but 
until the “waiver” is accepted it is by analogy in 
the same position as the Forest Lieu selector s 
recorded deed. The Secretary must be guided by 
conditions existing when he is called upon to act, 
for his authority to effect the exchange is circum¬ 
scribed by the existence of certain conditions named 
in the law. And as to whether those conditions exist 
it is for him to determine as much as it is in the case 
of individual forest lieu selections, concerning which 
the courts have spoken plainly and in but one way. 

The court below erred in misapplying terms. He 
applied to this case language applicable to the case 
of indemnity for loss. The Act of 1891, to repeat 
ourselves, primarily related to land to which the 
State had a potential title; that is, to land still pub¬ 
lic land, but which might contain, when identified by 
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survey, sections 16, etc., which Congress intended to 
devote to the State’s uses. To such tracts the State 
has an inchoate right. Yet it is public land which 
can be taken for public purposes. If the Govern¬ 
ment so appropriates it the State may select indem¬ 
nity. By selection it waives its right, which is a 
mere inchoate right, to the base. The word waiver 
is appropriate because the State may, if it desires, 
keep its jus ad rent alive by awaiting the release of 
the land from adverse uses. If it does not desire so 
to wait, it may waive its claim and take indemnity. 
But the language is not apt when, as in the case at 
bar, the full title to the base is already vested in the 
State. The United States can not possibly take it 
from the State unless by exercise of the right of 
eminent domain. The State is not in a position to 
await the arrival of full title; it already has it. So 
when it offers such land for other land, it is not 
waiving a claim to lost base and seeking simulta¬ 
neously indemnity. It is offering land in exchange— 
a good legal title for the full legal title to other land. 
The principle of exchange is an executed contract. 
If we accept and give, it is a perfected exchange of 
one title for another title. We can not see how there 
can be any passing of title before that event. Sup¬ 
pose the selected land is mineral land: Must we give 
it? No. The law withholds mineral land. By 
selecting mineral land, does the State lose its per¬ 
fectly good, legal title to the base by “waiver”— 
by mere offer unaccepted? We have never so under¬ 
stood. How does the State reacquire title to the 
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rejected base if “its right is gone”-when it tenders a 
selection? (See bottom of p. 43 of the Record.) The 
answer is simple enough in an indemnity case: The 
right has already gone, not by the act of selection, 
but by the act of the Government in appropriating 
the land to other uses before the State’s right has 
ripened into a legal title. The act of selection merely 
waives the State’s right to await extinguishment of 
the reservation and then to have converted its jus ad 
rem into the jus in re. 

Where, however, the State has full legal title at 
the time of selection, the waiver is necessarily con¬ 
tingent upon acceptance of the offer to exchange, 
and if exchange is refused the waiver is not accepted, 

and title remains just where it was. 

Or, if you want to stretch the case theoretically 

into one of loss and indemnity, then you have the 
situation in this case where the Secretary has declared 
that there is no loss; that the base not being in a 
national forest now, the State has not lost its base. 
However unpersuasive the decision of the Supreme 
Court in Wisconsin Central Ry. Co. v. Price Co., 133 
U. S., 476, might have been to this court when it 
had under consideration the Central Pacific case, the 
significance and pertinency of its language cannot 
be gainsaid in this case. The court held that no 
title passes until indemnity selections are approved. 

The approval of the Secretary was essential 
to the efficacy of the selections and to give the 
company any title to the lands selected. His 
action in that matter was not ministerial, but 
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judicial. He was required to determine, in 
the first place, whether there were any defi¬ 
ciencies in the land granted to the company 
which were to be supplied from indemnity 
lands; and in the second place whether the 
particular indemnity lands selected could be 
properly taken for those deficiencies. In 
order to reach a proper conclusion on these 
two questions he had also to inquire and deter¬ 
mine whether any lands in the place limits had 
been previously disposed of by the govern¬ 
ment, or whether any preemption or home¬ 
stead rights had attached before the line of 
the road was definitely fixed. There could 
be no indemnity unless a loss was established. 
And in determining whether a particular 
selection could be taken as indemnity for the 
losses sustained, he was obliged to inquire into 
the condition of those indemnity lands, and 
determine whether or not any portion of them 
had been appropriated for any other purpose, 
and, if so, what portion had been thus ap¬ 
propriated, and what portion still remained. 
This action of the Secretary was required, not 
merely as supervisory of the action of- the 
agent of the state, but for the protection of the 
United States against an improper appropria¬ 
tion of their lands. Until the selections were ap¬ 
proved there were no selections in fact, only pre¬ 
liminary proceedings taken for that purpose; 
and the inctfr^iity lands remained unaffected 
in their title. Until then the lands which 
might be taken as indemnity were incapable 
of identification. The proposed selections re¬ 
mained the property of the United States. 
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The government was, indeed, under a promise 
to give the company indemnity lands in lieu of 
what might be lost by the cause mentioned. 
But such promise passed no title, and, until it 
was executed, created no legal interest which 
could be enforced in the courts. The doctrine, 
that until selection is made no title vests in 
any indemnity lands, has been recognized in 
several decisions of this court. 

We also cite in this connection the case of Hum- 
bird v. Avery, 195 U. S., 480—not only on the point 
of approval as a prerequisite to the vesting of a title, 
but in support of our proposition that the lower 

court erred in interfering. 

The so-called indemnity land is not the cause of 
trouble in this case. The Secretary has decided 
that, so to speak, there is no loss of base to support 
an indemnity selection. We use this language yield¬ 
ing to the view that apparently affected the deci¬ 
sion of the trial court. We must prefer, however, 
to think and speak of it as the Department did 
as an exchange proposition to which the Secretary, 
rightly or wrongly but in the honest exercise of his 
discretion, thought he could not yield assent because 
the base land was not in the situation that author¬ 
ized him to proceed in any other way then he did. 

The Lack of Jurisdiction to Review the Secretary. 

This brings us logically to a proposition which 
requires no comment. The Secretary had some¬ 
thing to decide when he was called upon to act. If 
the State's base land was still within the outbound- 

j 
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aries of a forest so that the conditions authorizing 
the exchange had continued, and if the Secretary 
had said, “ Notwithstanding all this, I don’t care to 
trade and I won’t trade’’-something like the situa¬ 
tion the lower court pictures on p. 43 of the Record 
—then we would have the simple situation of an 
arbitrary act with which the courts have never re¬ 
fused to deal in a direct proceeding. 

But that is not this case. A novel situation was 
presented. The State’s land was there, its title in¬ 
tact The boundaries of the forest no longer enclosed 
it. It was just as it was before the forest was thought 

of. All the reasons for an exchange were gone. The 

Government had no object to serve in gaining title 
to it. The State was no longer embarrassed by the 
circumjacent forest. It still had precisely that tract 
of land which Congress had expressly granted to it— 
not an acre less, not a cloud upon its title. The Sec¬ 
retary, who, it must be conceded, had a right to en¬ 
quire into title to the base, etc., before approval, de¬ 
cided that in this case the base failed. True it is 
that the cause of the failure arose after selection; 
but true it also is that discovery of mineral content 
in the selected land might have been made after 
selection—and yet would defeat the passing of title 
according to the Supreme Court of California in the 
Honolulu case already cited, and according to the 
intimation of the Supreme Court in the Cosmos case. 
Moreover, in this connection, the Supreme Court in 
the case of Barden v. Northern Pac. R. R■ Co., 154 
U. S., 288, distinctly held that discovery of mineral 
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prior to patent but after map of definite location had 
been filed would defeat a grant even within place 

limits—a grant in praesenti. 

So the Secretary had something more than a 
ministerial situation with which to deal. He had to 
decide. We think he decided correctly. The lower 
court thought otherwise. The point, however, is 
that the lower court erred in assuming jurisdiction 
to render any decision upon the question. “ The 
test of jurisdiction,” as Judge Sanborn said in 
King v. McAndrews , 111 Fed., 860, “is not right 
decision but the right to enter upon the enquiry and 
to make some decision.” 

We submit that on the authority of United States 
ex rel. Riverside Oil Co. v. Hitchcock , supra , as 
well as on the authority of numerous decisions of this 
court on the point, that the lower court was without 
jurisdiction to review the Secretary, to redecide the 
issues, and then to decree that the Secretary should 
readjudicate on the basis of substituting the courts 
opinion for his own. 

Suit Against the United States. 

Moreover, the United States is a necessary party 
and has not been sued. The suit concerns a tract 
of public land of the United States. The purpose 
of the suit is to acquire title to that land by foisting 
on the Government title to another piece of land 
which it does not want because it is no longer in a 
national forest. True the suit proceeds on the theory 
that by what the State has done (not by anything 
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that the Land Department has done) title to the 
lieu land is already in the State. That was the 
position of the same plaintiff in New Mexico v. Lane , 
243 U. S., 52. The Supreme Court held, however, 
that the United States was a necessary party. And 
so here, we submit, this in essence is a suit against 
the United States. We have rejected the State’s 
application for this land; we have canceled his selec¬ 
tion list in so far as it involves this base; and the 
record in this case (p. 22, and the photolithographic 
copy of selection list opposite that page) so shows. 

CONCLUSION. 

On any of the three grounds stated, we think the 
decision below should be reversed and the decree 
vacated. 

Charles D. Mahaffie, 

Solicitor. 

C. Edw ard Wright, 

Assistant Attorney. 

O 


4 



















cooar or afpsao:* 

Djsraicr or couUMiv \ 
B’lLSD 


dtonrt #( gpcals, Jistrict of fflolumbta 

October Term , 1918 


Franklin K. Lane, 

Secretary of the Interior , 
and 

Clay Tallman, 

Commissioner of the General Land Office, 

Appellants, 

v. 

The State of New Mexico. 
Appellee. 


Brief and Argument for Appellee 


Patrick H. Loughran, 
Century Building, 

Washington, D. C. 

Attorney far The State of New Mexico 


i 




SUBJECT-INDEX. 


Statement of the Case.. 1 

Argument: 

This Proceeding is Not a Suit Against the 
United States. 4 

There Exists a Contractual Relation Between 
the State of New Mexico and the United 
States Under the School Grant. 9 

The State Complied with All Terms and Con¬ 
ditions of the Grant in Making its Lieu Se¬ 
lection. 12 

The School Grant Attaches to the Sections 
Specified Upon Identification Thereof by 
Survey and to the Indemnity and Lieu Lands 
Upon Identification Thereof by Selection. 15 

A Perfect Selection by a State Under its School 
Grant has More Than All the Attributes of a 
Final Entry; it is the State’s Muniment of 
Title to the Selected Land and the Muniment 
of Title of the United States to the Base 
Land. 22 

Acts of the President Under Legislation Relat¬ 
ing Exclusively to the Administration of 
National Forests Do Not Impair the Rights 
of a State Under Legislation Granting Public 
Lands for School Purposes. 29 

It is Contrary to the Meaning of the Words 
“Under the Direction and Subject to the 
Approval of the Secretary of the Interior” 
for that Officer to Exercise his Discretion as 
Distinguished from his Judgment with Re¬ 
spect to Selections. 3& 










11 


Not One of the Cases Cited as Authority in the 
Appellant’s Brief is in Point or Even of Value 
Suggestively. 3 g 

It Would be to Penalize the States for Delays 
in the Transaction of Public Business by the 
Land Department to Hold that the Elimina¬ 
tion from the Forest Defeated the Selection.. 44 

The Land Department’s Ruling that the State 
Substitute Other and Different Base Land or 
Suffer Rejection of its Perfect Selection was 
an Affront to the Dignity of the State and an 
Invasion of its Rights Under its Grant. 47 

Inequitable and Wholly Unwarranted in Law 
was the Act of the Appellants in Attempting 
Rejection and Cancellation of the Perfect 
Selection. ci 




INDEX OF CASES CITED. 

Ballinger v. Frost, 216 U. S. 242, 249. 56 

Beecher v. Wetherby, 95 U. S. 524. lg 

Brigham City v. Rich, 97 Pac. 220. 29 

Burfenning v. Chicago R. Co. 163 U. S. 323. 23 

Central Pacific Ry. Co. v. Lane, 46 App. D. C. 374 

^ 6 , 14 

Cooper v. Roberts, 18 How. 173. 30 

Cosmos Co. v. Gray Eagle Co. 190 U. S. 301. 40 

Daniels t>. Wagner, 237 U. S. 547-8. 16 

Gaines v. Nicholson, 9 How. 356. 18 40 

Gates v. Robertson, 30 L. D. 83. ’ 20 


t 















Gideon F. McDonald, 30 L. D. 124, 125. 39, 49 

Gray Eagle Oil Co. v. Clark, 30 L. D. 570. 41, 42 

Gregg, et cd v. State of Colorado, 15 L. D. 151, 154 20 

Hibbard v. Slack, 84 Fed. 574. 

Huff v. Doyle, 93 U. S. 562. 24 

Johanson v. Washington, 190 U. S. 184. 24 

Kern Oil Co. v. Clarke, 30 L. D. 550. 42 

Leavenworth R. Co. v. United States, 92 U. S. 740 24 

McCreery v. Haskell, 119 U. S. 327, 331. 27 

McKinney v. Carson, 99 Pac. 660. 28 

Mary E. Coffin, 31 L. D. 175.89, 49 

Mining Co. v. Consolidated Mining Co. 102 U. S. 

172. 18 

Minnesota v. Hitchcock, 185 U. S. 373, 401. 10 

Missouri, Kansas & Texas Ry. v. Kansas Pac. Ry. 

97 U. S. 497. 23 

Northern Pacific R. Co. v. Amacker, 175 U. S. 567.. 23 
Northern Pacific R. Co. v. Musser-Sauntry Land Co. 

168 U. S. 604. 17 

Opinion of Assistant Attorney General, 30 L. D. 

438. 14 > 20 

Opinion of Attorney General, 41 L. D. 574. 24 

Rice v. California, 24 L. D. 14. 18, 19 

Regulations of Land Department, 35 L. D. 537; 

38 ibid. 611; 39 ibid. 39. 35 

Ryan v. Central Pac. R. R. Co. 99 U. S. 382, 386.... 15 

Saunders v. Mining Co. 125 Calif. 159. 18 

St. Paul Ry. Co. v. Sage, 71 Fed. 46. 23 

Schulenberg v. Harriman, 21 Wall. 62. 23 

Shaw v. Kellogg, 170 U. S. 331 . 23 

Sherman v. Buick, 45 Cal. 669 . 18 

Sinking Fund Cases, 99 U. S. 700, 718, 719. 30 

Smith v. Townsend, 148 U. S. 497 . 24 

Southern Development Co. v. Enderson, 200 Fed. 

272, 277. 27 




























IV 



1 


Southern Pacific R. Co. v. Bell, 183 U. S. 687. 18 

State of California, 3 L. D. 327, 329. 19 

State of California, 7 L. D. 270, 272. 19, 21 

State of California, 31 L. D. 335. 17 

State of California, 44 L. D. 468. 5, 21, 32, 50 

State of California v. Thomas, 35 L. D. 171, 173 .... 22 
State of California v. Deseret Oil and Irrigation Co. 

243 U. S. 415. 3 

State of Montana, 35 L. D. 252. 24 

Thomas F. Talbot, 8 L. D. 495. 21 

United States v. Chandler Dunbar Co. 152 Fed. 25, 

41. 30 

United States v. Colorado Anthracite Co. 225 U. S. 


219. 24 

United States v. Denver & Rio Grande Ry. Co. 150 

U. S. 14. 24 

United States v. Southern Pacific R. Co. 146 U. S. 

598. 23 

United States v. Southern Pacific R. R. Co. 223 U. S. 

565, 570. 15 

Water & Mining Co. v. Bugbey, 96 U. S. 167. 18 

Weyerhaeuser v. Hoyt, 219 U. S. 380, 387-8 ._... 15, 18 
Whittington v. Mississippi, 30 L. D. 149 . 17 


Wisconsin Central R. Co. v. Forsyth, 159 U. S. 46.. 23 



















1 


IN THE 


<%urf 0| gppeals, jjisfmi af Columbia. 

October Term , 1918 


Franklin K. Lane, 

Secretary of the Interior , 
and 

Clay Tallman, 

Commissioner of the General Land Office , 

Appellants, 


No. 3221. 


The State of New Mexico. 
Appellee . 




APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA . 

BRIEF AND ARGUMENT FOR APPELLEE. 

The case comes before the court on an appeal from 
a decree granting all the prayers of a bill in equity by 
the State of New Mexico for a restraining order and 
a mandatory injunction against the defendants. The 
hearing below was had on bill and answer. The facts 
in the case, if at all in dispute, are therefore to be taken 
from the pleadings. 

Statement of the Case. 

The case presents the question whether it is an un¬ 
lawful attack on the vested rights of a State for the 
Secretary of the Interior to reject and cancel a perfect 
selection of lieu lands under amended sections 2275 
and 2276, Revised Statutes, upon the sole alleged 
ground or for the single stated reason that the base land 





in such selection was eliminated from the government 
reservation subsequent to the perfecting of the selec¬ 
tion. 

Such question is very fully discussed in the opinion 
written by the court below, and was answered in the 
affirmative, the learned justice saying, inter alia — 

“The Court is of opinion that, within the limita¬ 
tions that have been enacted, the right of the State 
in the making of its selection is an unqualified 
one that can not be hampered or restricted by the 
defendants or either of them. Their duty is con¬ 
fined to seeing to it that in making a selection base 
land of the requisite quantity is proffered; that 
the land selected is outside of any of the excep¬ 
tions mentioned in the statute that deny selection 
to such lands, and that all reasonable rules and 
regulations promulgated by the Secretary to be 
followed and observed in the exercise of the right 
of selection had been so followed and observed, and, 
these conditions appearing, they had no other 
power or authority than to approve the selection 
so made. 

“The Court is further of the opinion that this 
approval did not in and of itself vest the title to 
the selected lands in the State. That was accom¬ 
plished by the selection itself and the approval of 
the Secretary was but a required record of a fact 

theretofore accomplished. 

******* 

“The Court is of opinion that a right is acquired 
by the State by its selection prior to approval by 
the proper officer of the United States, and that 
right can not be disturbed by a subsequent change 
in the status of the base land. Its right to the base 
land upon selection is declared by Congress to be 
waived. Does this mean anything less than its 
right is gone? If gone, what under the law restores 
it? To hold otherwise would be, it seems to the 
Court, to leave the State at the mercy of execu- 
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tive officials who, acting no doubt from the highest 
motives, may nevertheless in their proper zeal for 
the conservation of wise policies with relation to 
the disposition of the public lands impair or at¬ 
tempt to impair rights that have become vested. 
And this, the Court thinks, would happen to the 
State in this case, unless it can secure the relief 
it seeks.” 

For all the purposes of this appeal the statement 
of the facts in the case appearing in appellant's brief 
and argument is sufficient. However, there is in such 
statement an observation, the propriety of which we 
shall leave to the judgment of this court, viz, that an 
u average mind” might conceive it to have been the 
intention of Congress to provide for a lieu selection 
or exchange of lands between the State and the United 
States only in instances where the specified school sec¬ 
tions had been reserved “antecedent to the passing of 
title to the State.” We say such observation should 
not have been made because in its brief on behalf of 
the United States, filed by leave of court, in State of 
California v. Deseret Oil & Irrigation Co. (243 U. S. 
415), the Department of the Interior contended, and 
its contention was sustained by the court, that “legis¬ 
lative history demonstrates that a 16 or 36, surveyed 
prior to the establishment of a national forest, is a 
valid base for an indemnity (lieu) selection under the 
act of February 28, 1891.” 

There is another observation in appellants’ state¬ 
ment of the case to which we should advert. It is the 
remark that “the Commissioner held the selection for 
cancellation in part, because a part of the base had 
been offered in another selection list for another tract 
of lieu land.” This court should be advised more 
clearly and fully than advised in the appellants’ brief 
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that the selection which was cancelled in part was not 
the selection which we bring to the court’s notice in 
and by this proceeding. The selection we deal with 
here was the selection of the WJ/£ of Section 29, Tp. 
23 S., R. 38 E., N.M. P. M., in lieu of the N^ of Sec¬ 
tion 36, Tp. 19 S., R. 14 E., N. M. P. M., and that 
selection was never questioned by the General Land 
Office until it was held for rejection because the base 
land thereof, to wit, the said of said Section 36 
was eliminated from the forest reservation about a 
year after the selection had been perfected. 

While appellants’ statement of the case takes no 
notice of those statutes of the United States and of 
the State of New Mexico which constitute the compact 
between the said State and the United States, the 
omission will be cured by our reference thereto in this 
argument, it being of the foundation of our cause that 
a contract exists between the State and the United 
States with respect to lands granted to the former by 
the latter for the support of common schools. 


ARGUMENT 

This Proceeding is Not a Suit Against the United 

States. 

This court need but direct its attention to the 
prayers of the bill in order to perceive instantly the 
true character of this litigation. There is no prayer 
for a writ compelling the defendants, or either of them, 
to approve the lieu selection by the State. There is 
no prayer that the defendants, or either of them, issue 
to the State a muniment of title to the land selected 
by the State. There is no prayer for a decree quieting 
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in the State the title to the selected land. All that the 
State has prayed is that the judiciary compel the de¬ 
fendants to desist from conduct with respect to the 
lieu selection which constitutes an unlawful and arbi¬ 
trary obstruction and barrier against its progress toward 
final action thereon by the Land Department in accord¬ 
ance with explicit instructions to the Land Depart¬ 
ment appearing in certain acts of Congress not only, 
but in accordance with the said Department’s own 
rules and regulations. The prayers of the bill are, 
1 st for an order restraining the defendants from enforc¬ 
ing with respect to the lieu selection a rule of decision, 
announced in State of California (44 L. D. 468), that 
disregards law and equity and which is of no conceiv¬ 
able present or prospective advantage or benefit to 
the United States or the Land Department; 2d, for 
a mandatory injunction requiring the defendants to 
proceed to a judgment on the merits of the lieu selec¬ 
tion excluding from consideration such rule of decision, 
and 3d for general relief. 

With the prayers of the bill clearly in mind it is 
impossible that this court will conclude or even suppose 
for an instant, that the State’s suit was instituted with 
view to obtaining from the United States through judi¬ 
cial processes something not already obtained from the 
United States through other processes. The State seeks 
absolutely nothing from the United States through the 
medium of this suit. The State has already obtained 
from the United States under the lieu selection all and 
everything it ever desired or now desires under such 
selection. 

The State seeks by this suit what only the judiciary 
can furnish through the discharge of its functions and 
the performance of its duties, viz, protection of the 
State against such degree of clouding of its vested 


equitable and legal title in and to the land it appro¬ 
priated under an admittedly perfect lieu selection as 
would be produced if the defendants were permitted 
to cause the records in the Land Department to show 
the rejection and cancellation of such selection by said 
Department upon the sole stated ground and for the 
single alleged reason that the base land of the selection 
was eliminated from the forest reserve after the per- 
fecting of the selection. 

The report of this court’s opinion in Central Pacific 
Railway Company v. Lane (46 App. D. C. 374), is pre¬ 
ceded by a digest of the contentions of the Secretary 
in that case. One of such contentions was that “the 
United States is the real defendant.” It was disposed 
of in the case cited in terms which we think should have 
deterred counsel for appellants from urging it in this 

case. 

However, there are some points of difference between 
the Central Pacific case, supra, and the instant case. One 
of them is this: In the Central Pacific case the Land 
Department had expressly held that the selection 
was defeated and voided by an act with respect to the 
selected land performed by the President under the 
withdrawal statute of June 25, 1910 (36 Stat. 847). 
In the New Mexico case the said Department held, in 
effect, that the title to the selected land which passed 
from the United States, and the title to the base land 
which passed from the State, under and by virtue of 
the perfected selection, instantly reverted to the United 
States and the State, respectively, upon performance 
by the President of an act under statutes (Section 24, 
Act of March 3, 1891, 26 Stat. 1095, 1103; and the Act 
of June 4, 1897, 30 Stat. 11, at 34 and 36), relating ex¬ 
clusively to the administration of forest reserves. 

In the Central Pacific case the Land Department at- 
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tempted to withdraw, for a proposed water power site, 
the land selected by the corporation after its selection had 
been perfected. Thus were supposed public interests 
sought to be opposed to the interests of the railway cor¬ 
poration. In the case at bar the State of New Mexico 
selected land which neither the United States nor the 
Land Department seems ever to have manifested any 
desire to appropriate or reserve for any public or other 
purpose. Therefore, there was an evident motive, 
at least, for the Land Department’s hostility toward 
the railway selection. But it is utterly impossible to 
discover a service to the public to be performed through 
opposition by the Land Department to the New Mexico 
selection, in view of the fact that no one is seeking the 
selected land adversely to the State and no one is 
questioning the sufficiency of the title conveyed by the 
State to the United States to the base land. 

In the Central Pacific case the Land Department said 
that the United States wanted the selected land and 
therefore the company’s selection must be cancelled, 
while in the New Mexico case the Land Department said 
that the United States did not want the base land and 
therefore the State’s selection must be cancelled. 

In the case of a railway selection it is wholly im¬ 
material who seeks the selected land after the equit¬ 
able title thereto has passed from the United States 
to the railway company under a perfect selection; and 
it was only an equitable title which the Central Pacific 
Railway Company had acquired. 

But something more than an equitable title passes 
to a State under a perfect selection of lieu lands. The 
expressly granted legal title passes. A perfect lieu selec¬ 
tion by a State is unlike a perfect idemnity selection by 
a railroad. The dissimilarity is apparent on a mo¬ 
ment’s consideration. When a railroad makes an 


indemnity selection it surrenders no title, it reconveys 
nothing to the United States and the government re¬ 
ceives nothing. The railway corporation merely takes 
indemnity for something it never received, for some¬ 
thing which had passed beyond the power of the United 
States to grant at the time of taking effect of the rail¬ 
road grant. In the case of a lieu selection by a State, 
however, the State reconveys or surrenders its prop¬ 
erty to the United States in consideration for property 
belonging to the United States; and such exchange is 
authorized and provided for in the act of grant of 
school lands to the States. Moreover, such act ex¬ 
pressly makes a grant of the lieu lands to the States 
and provides (1st) that such grant shall attach to the 
lieu lands upon selection thereof, and (2d) that there¬ 
upon, and by virtue of the selection, there shall be a 
waiver of the State’s title to the land it conveyed to 
the United States in consideration for the lieu lands. 

We are sure that it is unnecessary to warn this court 
against being misled by the astutely prepared argu¬ 
ment of the appellants to the effect that indemnity 
selections by railroads and forest lieu selections by 
individuals are identical in principle with State lieu 
selections. All that can reasonably be claimed for 
railway indemnity selections and forest lieu selec¬ 
tions is that upon the perfecting of same the equitable 
title to the selected lands vests in the selectors. But 
for State school lieu selections it can be claimed, and 
we do claim, that both the equitable and the legal title 
to the selected lands pass upon the perfecting of such 
selection. 
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There Exists a Contractual relation between 

the State of New Mexico and the United 

States Under the School Grant. 

All the pertinent and material provisions of law re¬ 
lating to the school grant to New Mexico will be found 
set out in the plaintiff’s bill of complaint. 

By the enabling act of June 20, 1910 (36 Stat. 557, 
561, 562, 563, 565, the material provisions of which 
are printed at pages 6 and 7 of the Record), a grant 
of lands for common school purposes was made to the 
then prospective State of New Mexico. The grant was 
one in trust, the terms of the trust being defined by 
Congress in the enabling act. The grant was accepted 
and the trust assumed in and by the terms of Section 
2 of Article XII, Section 12 of the same Article, and 
Sections 9 and 10 of Article 21 of the constitution of 
the State. (See pages 7 and 8 of Record for print of 
such provisions of the State’s Constitution.) The 
completing of the compact, the making of the grant 
and the acceptance of it, are evidenced by the Procla¬ 
mation of the President of the United States, issued 
January 6, 1912 (37 Stat. 1723), wherein it is declared 
that “the conditions imposed by the said Act of Con¬ 
gress approved on the twentieth day of June, one 
thousand nine hundred and ten” * * * “have 

been fully complied with” * * * “and the ad¬ 

mission of the State into the Union on an equal footing 
with the other States is now complete.” 

The public lands belong to the people who have 
clothed Congress with the power of disposal of them. 
(Article 4, Section 3 of the Constitution.) In the exer¬ 
cise of that power Congress may grant the lands as 
an incentive to the material development of the 
country, as in the case of the grants to railway corpo- 


rations, and as an inducement to the intellectual devel¬ 
opment of the people, as in the case of the grants to 
the States for common schools. 

“The interests of public schools have always 
been considered paramount to those of railroa 
companies in grants made to aid in their con¬ 
struction. The one speaks for mtellectual; the 
other for material development. (Minnesota v. 
Hitchcock , 185 U. S. 373, 401.) 


In making such grants Congress may, and always 
does, prescribe in the acts of grant the conditions 
under which the grants shall be operative. In the 
case of the grant to the State of New Mexico it was 
provided by Congress that the State should (and the 
State did in and by provisions of its Constitution) 
accept the grant of lands for common school purposes 
as a donation of real estate in trust. The objects of 
the trust and the duties of the trustee were defined 
and imposed by Congress. When the trust was as¬ 
sumed, the State became obligated to promote its 
objects, chief of which was the use of moneys arising 
from the sale and lease of the granted lands in con¬ 
structing school-houses, equipping them and obtaining 
the force of teachers essential to the giving of instruc¬ 
tion to the youth of the State. 

But were there no obligations resting upon the United 
States? The consideration to the United States for 
the grant was of vital importance to the United States, 
to wit, the education of the youth of the United States 
resident in New Mexico. The United States might 
have undertaken to afford such education itself, and 
might have used the public lands in New Mexico to 
defray the expense. But the United States chose to 


achieve its desire and to perform its duty to the people 
in that regard otherwise, and accordingly contributed 
to the State a fund—created an endowment—out of 
the public lands, to be applied toward establishment 
of common schools. It is beside the question here 
whether the United States made a gift to the State 
which the United States could recall. The United 
States has never sought, or evinced a disposition, to 
recall the fund or endowment. On the contrary, the 
United States has manifested a desire that the State 
should be insured, as far as it was possible for Congress 
to insure it, against loss of any of the lands granted. 
This desire finds expression in the indemnity and ex¬ 
change provisions of Sections 2275 and 2276 of the 
Revised Statutes, as amended by the Act of February 
28, 1 91 (26 Stat. 796) and in the salutary provisions 
of the Act of August 18, 1894 (28 Stat. 394). 

It is alleged in the bill filed herein, and the allegation 
is not questioned by the answer, that the State has 
always diligently and faithfully performed the terms 
of the trust under which the lands were granted to it. 
If the State has always done that, then it is not im¬ 
probable that the State has devised a system of common 
schools proportioned to the fund—the endowment— 

• Congress gave it for that purpose. If Congress foresaw 
(and it could not have failed to foresee) that on the 
credit of such fund or endowment the State would 
contract and incur indebtedness toward accomplish¬ 
ment of the design of Congress in making the grant, 
then Congress foresaw the nature of the obligation it 
imposed on the United States in thus encouraging and 
requiring the State to provide facilities for the educa¬ 
tion of its people. Such obligation was that of render¬ 
ing readily available by the State the fund or endow- 


ment granted to it in consideration for the establish¬ 
ment and maintenance of such educational facilities. 

The grant and the acceptance of all its terms was a 
quid pro quo. It was a contract. The only parties 
thereto were the United States, grantor, and the State, 
grantee. Neither of the parties thereto acted or act 
through an agent, unless it may be said that as t e 
grant was made by Congress it was made by the con¬ 
stitutional agent of the United States with respect to the 
public domain. But certain is it that the Secretary of the 
Interior never was and is not now either a party thereto 
or an agent of any party thereto. The grant was and 
is in its express terms complete and was and is a perfect 
grant by reason of the State’s acceptance thereof. 
There are no terms or conditions applicable to the grant 
which are not discoverable in the terms, or in the neces¬ 
sary implication of the terms, of the act making it. 


The State Complied With All Terms and Con¬ 
ditions or the Grant in Making Its Lieu 

Selection. 

The untrammeled, natural and legitimate enjoyment 
of the grant by the State, freed from all artificial and 
inartificial obstructions and impediments interposed by 
an officer of the United States, was as much to be de¬ 
sired by the United States as by the State. It requires 
no superior intelligence to perceive that Congress 
intended and expected that the State would project 
a system of common schools and appropriate for their 
construction and maintenance in reliance upon the fund 
or endowment created by the school grant. Whose per- 
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verseness is so marked that it commits him to the folly 
of questioning the serious disadvantage and detriment 
to the public interests of the State of any conduct on 
the part of the Secretary of the Interior that impedes 
the State in obtaining possession of all or any part of 
such fund or endowment and applying it to the uses 
contemplated by Congress? 

It is among the allegations of the bill and the ad¬ 
missions in the answer (1) that the State conformed 
to rules and regulations prescribed by the Department 
of the Interior in making the selection; (2) that the 
State paid the fees collectible by law under the selec¬ 
tion; (3) that the Register and Receiver received and 
entertained the selection and executed a certificate 
thereto “that there is not of record in this office any 
adverse filing, entry or claim to the land selected by 
the State of New Mexico, and that the filing of said 
list is this day allowed and approved”; (4) that the 
State filed the required proof of publication and posting 
of notice to the public of the making of the selection; 
(5) that the State filed the required proof of non¬ 
occupancy of the selected land and of non-mineral and 
non-saline character thereof; (6) that the only ground 
ever assigned or only reason ever stated by any officer 
of the Land Department for rejection of the selection 
was that the base land supporting it was eliminated 
from the forest reservation before the selection received 
the approval of the Secretary of the Interior. 

Those allegations of the bill which are denied in and 
by the answer are chiefly conclusions, to wit: (1st) 
that the selection was accompanied by a quit claim 
deed from the State to the United States for the base 
land; (2d) that such quit claim deed constituted a per¬ 
fect deed of reconveyance of the base land to the United 
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States. As to these matters it suffices to remark that 
by act of the legislature of the State of New Mexico, 
approved June 14, 1912 (Laws of New Mexico, 1912, 
at page 174 et seq.), it is provided that the Commis¬ 
sioner of public lands of the State “shall have the 
power” * * * “to deed by quit claim or other¬ 

wise to the United States,” etc.; and that in the 
making of the selection here in question the State Land 
Commissioner (as shown in and by his certificate to 
such selection) expressly invoked and acted in pursu¬ 
ance of the said act of the legislature of New Mexico. 
Moreover, the Land Department has never at any time 
in its history, since January 26, 1901, date of the 
Opinion of Assistant Attorney-General Van Devanter 
(30 L. D. 438), questioned the validity and sufficiency 
of a State lieu selection thus executed as the muniment 
of the title of the United States in and to the base land. 

It is inconceivable by us that under the facts set 
out in the pleadings in this cause and in the light of 
the law applicable thereto this court would be disposed 
to distinguish the contract arising out of the acceptance 
of a grant of lands to a State in aid of common schools 
from the contract arising out of the acceptance of a 
grant of lands by a railway corporation in aid of trans¬ 
portation. In Central Pacific Railway Company v. 
Lane (46 App. D. C. 374), the facts in which case need 
not be summarized here, this court said that title to 
land selected under a grant by Congress continues in 
the United States “until the purchaser or grantee, 
as in this instance, complies with all the required pre¬ 
requisites which would entitle him to a patent. When 
that is done, a property right is vested which the gov¬ 
ernment itself can not take away without making due 
compensation/ ’ 
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The School Grant Attaches to the Sections 

Specified Upon Identification Thereof by Sur¬ 
vey AND TO THE INDEMNITY AND LlEU LANDS 

Upon Identification Thereof by Selection. 

As to the time of taking of effect of the grant of in¬ 
demnity lands to a railway corporation it was said in 
Ryan v. Central Pacific R. R. Co. (99 U. S. 382, 386): 

“ Under this statute, when the road was located 
and the maps were made, the right of the company 
to the odd sections first named became ipso facto 
fixed and absolute. With respect to the ‘ lieu lands/ 
as they are called, the right was only a float, and 
attached to no specific tracts until the selection 
was actually made in the manner prescribed.’’ 

The foregoing doctrine was approved and re-affirmed 
in the opinion in United States v. Southern Pacific 
R. R. Co. (223 U. S. 565, 570), wherein it was said: 

“What a railroad is to be indemnified for may 
be fixed as of the moment of the grant, but what 
it may elect when its right to indemnity is de¬ 
termined depends on the state of the lands selected 
at the moment of choice.” 

Such doctrine with respect to railway indemnity se¬ 
lections was applied in Weyerhaeuser v. Hoyt (219 
U. S. 380, 387-8), in which case the court availed of 
the occasion to refer to the scope of the jurisdiction 
and power of the Secretary of the Interior with respect 
to such selections in these terms: 

“The requirement of approval by the Secretary 
consequently imposed on that official the duty of 
determining whether the selections were lawful at 
the time they were made ” * * * (Italics by 

counsel.) 
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In the case of Daniels v. Wagner (237 U. S. 547, 
557 -8), the court considered and stated the effect in 
law of a perfect selection under the forest lieu lands 
act of June 4, 1897 (30 Stat. 36). In language expressive 
of severe reprobation of the extremes to which the Land 
Department goes, sometimes, in the exercise of what it 
denominates as its discretion, the court applied to the 
perfect forest selection the principle which is peculiar 
to no one class of selections but which is equally appli¬ 
cable to any selection which can be perfected by acts 
done by the selector. 

An analysis of the decisions of the Supreme Court in 
cases involving the effect of selections of indemnity lands 
by railway corporations shows (1st) that the court fixed 
upon the status of the lands at the time of selection as 
determining whether the railroad rights attached thereto 
and (2d) that the court recognized as lodged in the 
Secretary of the Interior the power and duty to ascer¬ 
tain and determine whether the selection itself was 
lawful at the time it was made. Nothing is found in 
the decisions of that court recognizing, in the slightest 
degree, any arbitrary or discretionary power in the 
Secretary of the Interior to reject an indemnity selec¬ 
tion that was lawful at the time it was made. 

The grant of Sections 2, 16, 32 and 36 in every town¬ 
ship in New Mexico was made by Section 6 of the 
enabling act. (See print thereof at page 6 of Record.) 
That section of the statute declares that said sections 
of land “are hereby granted.” The lieu and indemnity 
lands were granted to said State in and by that pro¬ 
vision of section 6 of the enabling act which extends 
the benefits of sections 2275 and 2276, Revised Statutes, 
as amended by the act of February 28, 1891 (26 Stat. 
796), to the State of New Mexico. The lieu and in¬ 
demnity lands are “ hereby appropriated and granted” 
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in the express terms of those sections of the Revised 
Statutes. Both grants, the one of the specific sections 
and the one of the lieu and indemnity lands, are, we con¬ 
tend, grants in praesenti. 

When Congress amended Sections 2275 and 2276, 
Revised Statutes, this doctrine of grants in praesenti 
had been firmly implanted in the law, and this legis¬ 
lative meaning of an immediate grant of the fee had 
been affixed to the phrase “hereby granted,” so that 
Congress used the term advisedly, and deliberately chose 
to express its donation of the lieu lands and its inten¬ 
tion regarding them in words which it knew the courts 
must construe to mean that the lands were thereby 
given, presently and absolutely. Northern Pacific 
R. Co. v. Musser-Sauntry Land Co. 168 U. S. 604; 
Whittington v. Mississippi } 30 L. D. 149. 

By all rule and all reason, therefore, by every canon 
of statutory construction, the meaning that must be 
attributed to amended Sections 2275 and 2276, Re¬ 
vised Statutes, is that it gives the lieu lands to the 
grantee States, directly and immediately, and as effectu¬ 
ally as public lands are ever passed by Congressional 
acts of grant. 

In the highest and truest sense the statute making 
the grant of the specific sections is in pari materia 
with the statute granting the lieu lands. State of Cali¬ 
fornia, 31 L. D. 335. The purpose of both grants was 
to give to New Mexico a quantity of land commensu¬ 
rate with its superficial area, and to give the 2d, 16th, 
32d and 36th sections in place as far as they will go, 
and then the so-called lieu and indemnity lands to fill 
out the grant. The latter are given in the same way, 
for the same purpose, and by the same terms of dona¬ 
tion as the specified sections. 

It is well established doctrine that the grant of the 
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specific sections in place attaches and passes the title 
to such sections to the States at the time of survey of 
such sections, if they are not then subject to settle¬ 
ment claims, not known to be mineral in character 
and not within a reservation. Gaines v. Nicholson, 9 
How 364; Beecher v. Wetherby, 95 U. S. 524; Water and 
Mining Co. v. Bugbey, 96 U. S. 167; Mining Company 
v. Consolidated Mining Company, 102 U. S. 172; Hib¬ 
bard v. Slack, 84 Fed. 574; Sherman v.Buick, 45 Calif. 
669; Saunders v. Mining Co. 125 Calif. 159; Rice v. 
California , 24 L. D. 14. 

When does the grant of indemnity and lieu lands 
made by sections 2275 and 2276 attach to such lands? 
We shall demonstrate that it attaches when the States 
have done what those sections and the enabling act 
prescribe shall be done to cause the grant to attach. 

The method of identification is fixed by the grant¬ 
ing act itself, which provides that the lieu lands “may 
be selected” by the grantee State. This is more than 
a permission to select, it is the only method of identifi¬ 
cation provided, and it is a power of identification, and 
is an investiture of agency in the State to carry out the 
act and to find the lands to come under the grant. 
Southern Pacific R. Co. v. Bell , 183 U. S. 687, Weyer¬ 
haeuser v. Hoyt , 219 U. S. 387. 

Nothing more than identification is needed to give 
the grant precision and to effectuate it. We are not to 
forget that it is a grant in praesenti , and that, ex proprio 
vigore , it attaches its living title to what, by the doc¬ 
trine of relation, had already been granted. It needs 
only to find the description of the thing granted, to re¬ 
duce a generality to exact terms. And this is exactly 
and fully done by the State’s selection, done in the way 
that satisfies the statute, and in the specific way that 
the statute says it shall be done. 
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In the opinion of the Department of the Interior here¬ 
tofore, if not now, the due selection of lieu lands by a 
State gave an absolute right to the State to the lieu 
lands. It was so declared in State of California (3 L. D. 
327, 329), in these words: 

“In other words, the State’s right to indemnity 
for lands found by the public survey to be within 
any of the exceptions specified by the statute was 
absolute and immediate, and, when it was so dis¬ 
covered that the school lands or any portion thereof 
had been lost in place, the right to select other land 
in lieu thereof accrued to the State eo instanti. 
This is simply a quid pro quo to which she is justly 
and unquestionably entitled by virtue of the very 
terms of the statute.” 

“By the act of selection the title of the State be¬ 
came vested in the tract so selected, and all right 
to the basis was by said act completely divested, 
so that the title could not thereafter vest in the 
State, although the settler may have failed ‘to 
make good his claim.’ ” State of California (7 L. D. 
270, 272). 

* * * “ and having exercised this right by mak¬ 
ing selection of the land in controversy, her title 
to said tract was then completed, and by said act 
of selection she completely divested herself of all 
right thereafter to claim the part of section 36 
used as the basis of said selection.” State of Cali¬ 
fornia (7 L. D. 270, 272). 

So completely does the selection pass the title to the 
base to the United States that in Rice v. State of Cali¬ 
fornia (24 L. D. 14), Secretary Francis, after finding 
that there was nothing in “the evidence submitted to 
show anything to defeat the operation of the grant” 
in passing title to a school section in place, ruled, not- 
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withstanding, that as the State had applied for indem¬ 
nity for the section it had thereby waived its claim and 
right thereto and was estopped to make the claim that 
it owned the land assigned as base for indemnity. 

“Conceding that the school grant attached to 
the specific sections after they were designated by 
survey, the State having selected equivalent land 
in lieu thereof, the government may hold the State 
to its waiver of the school section and dispose of 
it as part of the public domain.” Gregg et al v. 
State of Colorado (15 L. D. 151, 154). 

In Gates v. Robertson (30 L. D. 83), it was held that 
the then Territory of Oklahoma could not, by an 
attempt at exercise of dominion over a school section 
after it had been conveyed to the United States by a 
selection of other lands in lieu thereof, recede from the 
selection. 

In the Opinion, 30 L. D. 438, will be found the state¬ 
ment that no formal deed of waiver or relinquishment by 
a State is necessary; that Congress had provided in 
amended section 2275, Revised Statutes, what shall 
constitute a sufficient waiver of a State’s right to a 
school section in place when it declared that “the 
selection of such lands in lieu thereof by said State or 
Territory shall be a waiver of its right to said sections.” 

Lands claimed by settlers before survey in the field 
do not become bad bases for State selections if, before 
approval of the selections resting thereon, the set¬ 
ters’ entries are canceled or the settlements are aban¬ 
doned. Of course, they do not. No act of a settler 
can affect the rights of a State under its school grant 
after the right accrues and is exercised by and under a 
perfect selection. To hold otherwise would be to hold 
the States at the mercy of the will of individuals. Even 
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the officer who rendered the decision of the Land De¬ 
partment in State of California, 44 L. D. 468, was of 
opinion at one time, that a base which is good when a 
selection is perfected can not be made bad thereafter 
by some act which was not performed by a State or 
the United States. He so declared on July 3, 1913, in 
Las Cruces, 05781, when he affirmed that it was in 
accordance with “the uniform rule of administration” 
that a good base could not be made a bad base by the 
act of an individual. That officer had probably for¬ 
gotten the principle of this “uniform rule of admin¬ 
istration” when he rendered his decision in 44 L. D. 
468. The rule and the principle underlying it were 
stated in State of California (7 L. D. 270) to be as 
follows: 

“By the act of selection the title of the State be¬ 
came vested in the tract so selected , and all right to 
the basis was by said act completely divested, so 
that the title could not thereafter vest in the State, 
although the settler may have failed “to make good 
his claim.’ ” (Italics are ours.) 

“But by the existence of a settlement on said 
tract at the date of survey, the State acquired the 
right to select other land in lieu of it, and having 
exercised this right by making selection of the land 
in controversy, her title to said tract was then com¬ 
pleted, and by said act of selection she completely 
divested herself of all right thereafter to claim the 
part of section thirty-six used as the basis of said 
selection, whether McEvoy made good his claim 
or not.” (Italics are ours.) 

In Thomas F. Talbot (8 L. D. 495) it was said that 
the ruling in State of California (7 L. D. 270) was 
this— 

“that by the act of selection of lieu land the title 
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of the State became vested in the tract so selected, 
and all right to the basis was by said act com¬ 
pletely divested so that the title could not there¬ 
after vest in the State although the settle* may 
have failed to make good his claim.” (Set also 
State of South Dakota v. Thomas , 35 L.D. 171, 173.) 


A Perfect Lieu Selection by a State Under Its 
School Grant Has More T han all the Attri¬ 
butes of a Final Entry ; it is the State s Muni¬ 
ment of Title to the Selected Land and the 
Muniment of Title of the United States to 
the Base Land. 

Citation of authority upon the proposition that a 
State selection presented in accordance with law and 
departmental regulations, and accepted by local officers, 
has the same segregative effect (i. e. removes the land 
embraced therein from the category of public lands) 
as a homestead or other entry is hardly necessary. 
We are certain that the court knows such proposition 
to be one uniformly maintained in and by the courts 
and the Land Department. But a perfect State selec¬ 
tion does more than merely reserve the land from other 
appropriation. If it did only that it would be nothing 
more in legal effect than a homestead or desert land 
entry under which the entryman had not completed 
compliance with all legal requirements and therefore 
had not submitted due proof of such compliance. 

We submit that a perfect State lieu selection vests 
in the State an indefeasable title which is superior to 
the equitable title which passes under a final homestead 
or desert entry after submission of proof of compliance 
by the claimant with all legal requirements. A perfect 
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► State selection imports compliance by the State with 

, all legal requirements and the due submission of proof 

of such compliance. We submit that a perfect State 
selection passes to the State the legal title to the 
selected land and from the State and to the United 
States the legal title to the base lands. We submit 
that the act making the grant coupled with such per¬ 
fect selection constitute the combination of required 
elements which form the muniment of title in the State 
to the selected land and in the United States to the 
base land. 

"It is always to be borne in mind, in construing 
' a Congressional grant, that the act by which it is 

made is a law as well as a conveyance, and that 
such effect must be given to it as will carry out 
i the intent of Congress.” Missouri , Kansas & 

Texas Ry. v. Kansas Pacific Ry. 97 U. S. 497; 
Schulenberg v. Harriman , 21 Wall. 62; United States 

> v. Southern Pacific R. Co. 146 U. S. 598; Wisconsin 

Central R. Co. v. Forsyth , 159 U. S. 46; St. Paul 

a Ry. Co v. Sage, 71 Fed. 46. 

Legislative grants should be construed to carry out 
e the intent of Congress. 

' Shaw v. Kellogg , 170 U. S. 331. 

The purpose of Congress in the grant must be 
recognized and made effective in every case to 
which the grant applies.” Northern Pacific R. 
Co. v. Amacker, 175 U. S. 567. 

i “The action of the Land Department can not 

override the expressed will of Congress.” Burfen- 
1 ning v. Chicago R. Co. 163 U. S. 323. 

The act should be neither enlarged by ingenious 
reasoning, nor diminished by strained construc¬ 
tion. The interpretation must be reasonable, 
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and such as will give effect to the intention of 
Congress. This is to be ascertained from the 
terms employed, the situation of the parties, and 
the nature of the grant. If these terms are plain 
and unambiguous, there can be no difficulty in 
interpreting them.” Leavenworth R. Co. v. United 
States , 92 U. S. 740. 

Congress plainly intended that the grantee should 
have the lands. Wickersham Opinion, 41 L. D. 574; 
Johanson v. Washington , 190 U. S. 184. 

“While public grants are to be strictly con¬ 
strued against the grantee, they are not to be so 
construed as to defeat the intent of the legisla¬ 
ture, or withhold what is given.” United States 
v. Denver & Rio Grande Ry. Co. 150 U. S. 14. 

The act of 1891 is one of those public land acts 
which is of a highly remedial character, and is, there¬ 
fore, to be liberally construed to serve its evident 
purpose. State of Montana, 35 L. D. 252, Huff v. 
Doyle, 93 U. S. 562; Smith v. Townsend, 148 U. S. 497; 
United States v. Colorado Anthracite Co. 225 U. S. 219. 

How would the United States prove its title to the 
base land in a selection which the Secretary had ap¬ 
proved if the title thereto were in question? Would 
not the United States offer as primary and best evidence 
of its title the documents constituting such perfect se¬ 
lection? Such selection is the waiver, the deed, by the 
State to the United States. What are such documents? . 
They can be nothing other than the act making the 
grant and the selection identifying the lands to which 
the grant attached. The act granting indemnity and 
lieu lands points out the muniment of title by provid¬ 
ing that the State “may select,” thus rendering a 
selection the sina qua non of title in the State to the 
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lieu lands and title in the United States to the base 
lands. Moreover, that act expressly declares what 
shall be the effect in law of a selection by the State. 
It says that such selection shall be a waiver by the 
State of its right to the section in place. 

Nowhere in any school grant legislation will there be 
found anything which as much as hints at, or suggests, 
the presence of a stipulation or condition therein to the 
effect that until the Land Department approves a se¬ 
lection it shall be without effect as a waiver by a State 
of its right to the section in place. 

The logical and legal character of an approved clear 
list is something different from the Land Department’s 
view of it. That Department erroneously regards the 
approval of a clear list as the act essential to the at¬ 
taching of the grant to the selected lieu lands. That 
Department seems to think that it is its exclusive 
function to perform the act essential to making the 
school grant operative for the benefit of the States. 
However, that Department can neither cause the grant 
to attach nor detach it after it has attached. That 
Department entertains the belief that the clear list is 
the deed of conveyance of the selected land to the 
State; that it is the equivalent of a patent. The school 
grants do not provide for the issue of patents for the 
lands granted. Why? Because the title to lieu lands 
does not pass by patent but by Congressional grant. 

An approved clear list under the school grant is 
neither by name nor by contents either a patent or the 
equivalent of a patent. To say that a clear fist is a 
patent, or the equivalent of a patent, would be both a 
contradiction of what such list declares itself to be and 
an announcement that lieu lands are not lands which 
have been granted by an act of Congress. In a certifi¬ 
cate by the Secretary of the Interior to every approved 



clear list it is affirmed that “The foregoing selections, 
embracing (e. g. one thousand) acres, are hereby ap¬ 
proved ( not gvonted) subject to any valid interfering 
rights existing at date of selection,” et cetera. What 
it is that the Secretary does when he executes such an 
approval? He certainly does not thereby grant lands 
to a State. That is done by the act of grant. If the 
grant attached prior to the approval, and the approval 
is only a declaration that it did attach, then when 
did it attach? There is only one answer to that inquiry 
and it is that it attached when the selection was 
perfected. 

A clear list always bears a certificate by an examiner 
in the General Land Office to the effect that the selec¬ 
tions have been examined and that the lands selected 
“have been found to inure to the State under its grant.” 
This certificate by the examiner in the General Land 
Office is executed before the list is submitted to the 
Secretary of the Interior for that officer s action there¬ 
on. As it has been the ancient practice in the General 
Land Office to find that the lands “have been found 
to inure to the State under its grant” before submission 
of a clear list to the Secretary of the Interior for action 
thereon by him, then it must he plain that the Secretary 
of the Interior never approves a clear list until after he 
has found that the grant has attached to the lands de¬ 
scribed in the clear list. In other words, all the circum¬ 
stances attending the preparation and submission of 
a clear list for approval by the Secretary of the Interior 
show, convincingly, that it is a condition precedent to 
an approval that it he ascertained that the grant has al¬ 
ready attached. We conclude therefore that every act 
performed by the Land Department in the matter of 
selections is an act expressive of a judgment as to the 
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effect in law of a selection at the time it is perfected 
by the State. 

“Where, by reason of the loss of the school sec¬ 
tions, a selection is made of other lands, the list 
certified operates upon the selection as of the day 
when made and reported to the local land office, 
and cuts off, as would a patent in such cases, all 
subsequent claimants.” 

******* 

“The subsequent approval of the selection by 
the Secretary of the Interior and the listing of the 
land to the State by the Commissioner of the Gen¬ 
eral Land Office, completed the proceedings which 
vested the title in the State as of the date of the selec¬ 
tion” McCreery v. Haskell , 119 U. S. 327, 331. 

An approved clear list is in name, terms and effect a 
record of the judgment of the Secretary of the Interior 
that the lands described therein have passed to a State 
under the grant, not under the clear list; under the selec¬ 
tions, not under the approval thereof. But it is not such 
judgment of the Secretary of the Interior that passes 
the title to the selected land. Nor is it the decree of a 
court of equity sustaining a deed as a valid conveyance 
that passes the title. The decree simply declares that the 
deed passed the title. So it is when the Secretary of the 
Interior approves a clear list, he simply makes a record 
to the effect that the selection passed the title to the 
base land to the United States and that the Con¬ 
gressional grant passed the title to the selected land 
to the State. 

“The patent or certification by which title is 
transferred from the government partakes of the 
nature of a judgment, and, in so far as it is a judg¬ 
ment, it is clothed with the invulnerability and 
conclusiveness of a judgment.” Southern Develop - 
merit Co. v. Endersen, 200 Fed. Rep. 272, 277. 







A State is not helpless to prove its title to a section 
in place because it has neither a patent nor a clear list 
to which to resort for proof. It proves its title to the 
section in place by proving (a) the statute that granted 
the section and (b) that the section was not one of 
those excepted from the grant. There is absolutely 
no difference between the grant of the sections in place 
and the grant of the lieu lands, other than this that 
the sections in place are specifically designated by the 
grantor, while the lieu lands are, in accordance with 
both the intention and express authorization of the 
grantor, specifically designated by the grantee. Until 
the sections in place have become known by survey, 
the grant is inoperative. Until the lieu lands have 
become known by selection, the grant is inoperative. 
But when survey is made, or when a selection is per¬ 
fected, the grant then attaches to definite lands and 
the Secretary of the Interior has as little power to de¬ 
tach the grant w T hen it has attached as he has to inter¬ 
fere with any other grant under any other law of 
Congress. 

To assume that a State stands in need of a clear list 
to prove its title under a perfect selection of lieu land, 
is to assume that a Secretary of the Interior may, by 
some act or omission of his, effectually deprive a State 
of title to land it has acquired under a grant made by 
Congress, and deprive the United States of title to 
land it has acquired from a State. The States are not 
utterly helpless when, through an error of judgment 
of a Secretary of the Interior, a selection is rejected 
when it should have been approved. The Judicial 
Department of the government is not bound by the 
law as interpreted and construed by the Executive 
Department. 

In McKinney v. Carson (99 Pac. 660), it was said: 
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“In other words, the refusal of the Secretary of 
the Interior to make the approval did not neces¬ 
sarily affect the passing of the title, but his ap¬ 
proval was evidence of the facts that the lands 
were of the character designated in the enabling 
act and were subject to the grant; if,therefore, the 
selected lands in fact were of the character granted 
in the enabling act that then the Secretary could 
not, by a mere rejection, defeat the rights of the 
State, since the enabling act conferred no such 
power upon him.” (See also Brigham City v. Rich , 
97 Pac. 220.) 


Acts of the President Under Legislation Re¬ 
lating Exclusively to the Administration of 
National Forests do not Impair the Rights of 
a State Under Legislation Granting Public 
Lands for School Purposes. 

The writer has alw r ays been of opinion that the long 
controversy between the States and the Land Depart¬ 
ment over the matter discussed in this brief was in 
very narrow compass; that the single question involved 
has ever been whether there is discoverable in any Act 
of Congress any mandate laid on the Secretary of the 
Interior to act as an instrument of the United States 
in repudiating its obligation to a State after the latter 
has duly perfected a selection of lieu lands under its 
school grant. Unquestionably there is repudiation by 
the United States if, after it has encouraged the per¬ 
fecting of such selection, it is guilty of conduct incon¬ 
sistent with its obligations under such selection; and 
unless there is discoverable some statute imposing 
upon the Secretary of the Interior the disagreeable 
duty of effectuating a repudiatory design of the United 
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States, we shall continue to believe that said officer s 
conduct toward the selection here in question was and 
is wholly unwarranted. 

“The United States are as much bound by their 
contracts as are individuals. If they repudiate 
their obligations, it is as much repudiation, with 
all the wrong and reproach the term implies, as 
it would be if the repudiator had been a State or 
a municipality or a citizen.’’ Sinking Fund cases, 
99 U. S. 700, 718, 719. 

“It derogates from the dignity and character 
of the Government to suppose that, formed as it 
is to secure impartial justice between individuals, 
it may nevertheless in the conduct of its own affairs, 
without regard to the principles it represents, 
perpetrate upon its citizens wrongs which it would 
promptly condemn if practiced by one of them 
upon another.” United States v. Chandler Dun¬ 
bar Co. 152 Fed. Rep. 25, 41. 

The advisability of making the elimination from the 
Alamo Forest was not a subject of conference between 
the United States and officers of the State of New 
Mexico. The interests of the State neither controlled, 
nor were referred to, in the making of the elimination. 
Nor were they affected by the elimination save to the 
extent that the interests of the entire country are served 
by the release from reservation of lands not needed 
for any of the purposes of a public reservation. 

The decisions of the Land Department which we 
here complain against were, in our judgment, the off¬ 
spring of confusion. The elimination of base lands 
from a forest is not necessarily the release of a claim 
thereto by the United States. The Land Department, 
however, seems so to look at the matter. It seems to 
think that lands within National Forests which have 






been acquired by the United States from a State revert 
to the State upon their elimination from the forests. 
The right of the United States to a school section within 
a reservation attaches when a perfect selection of land 
in lieu of it has been made by a State; and that 
right of the United States is not affected because 
thereafter the Federal Government chose to transfer 
the base land from one class of lands (reserved lands) 
to another class of lands (lands in the public domain). 

In the case at bar the title to the base lands had 
passed to the State long before the forest was estab¬ 
lished and, therefore, the establishment of the forest 
had no effect thereon. If the establishment of the 
forest did not affect the State’s title, then upon wdiat 
theory can it be held that disestablishment of the forest 
affected an act done by the State in conveying away 
the title before disestablishment? If the elimination 
of lands from a public reservation can effect the power 
exercised by a State, or nullify an act done by it, in 
disposing of its lands, then, of course, an officer of the 
United States has power under the laws governing 
the elimination of lands from a forest reservation to 
vacate and cancel a State’s deed of conveyance of its 
title to land within such reservation which was exe¬ 
cuted and delivered before the reservation was abol¬ 
ished. The law relating to the control and adminis¬ 
tration of National Forests is in no measure or sense 
a part of the school land grant. National Forest 
legislation is distinctly separate and apart from and 
foreign to the school grant legislation. Why then 
allow changes in the boundaries of national forests to 
affect titles which have already vested? Boundaries 
of national forests are changed by act of the executive 
(subject to certain statutory restrictions); but ob¬ 
viously executive acts can not be potent to alter or 
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divest vested rights or titles. But that is what the de¬ 
cision in State of California , 44 L. D. 468, assumes to do. 

Until the Department of the Interior can discover and 
publish something appearing in present day National 
Forest legislation that is expressive of the will of Con¬ 
gress that the elimination of a school section from a 
National Forest, subsequent to a perfect selection of land 
in lieu thereof, shall operate to invalidate such selec¬ 
tion, or can demonstrate how the public interests 
of the United States are to be promoted by a ruling 
that because of such elimination the selection should 
not be approved, we will continue to believe that by 
the decision in 44 L. D. 468, the Department of the 
Interior has forced the United States into the unen¬ 
viable position of a party to a valid contract who de¬ 
sires for no legal, equitable, moral or administrative 
reason to repudiate his solemn obligation thereunder. 

Final analysis of the Land Department’s position 
discloses this as the defense it is attempting here, 
viz, that there is a command to it issuing from Congress 
to reject State selectionswhere the base lands are elimi¬ 
nated from the reservation subsequent to the making 
of the selection. The act or resolution of Congress 
carrying that command to the Secretary is not pointed 
out by that officer, who contents and defends himself 
by simply saying that it is his opinion that there is 
such a command. He attempts to state a reason for 
the opinion by declaring that elimination of the base 
land from the reservation enables the State to ad¬ 
minister the base lands freed from any inconvenience 
in the use thereof or any impairment in the value 
thereof caused by the reservation, and that therefore, 
and thereupon, the selection resting upon such base 
land becomes invalid and must be rejected. 

Further notice of the Land Department’s stated 
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justification of its conduct leads us to inquire whether 
there is any rule of statutory construction under which 
it can be seriously contended that statutes relating 
to the establishment and administration of forest re¬ 
serves contain an implication that perfect lieu selec¬ 
tions by a State are subject to avoidance by an act 
performed under the authority of those statutes. A 
power to avoid such a selection would be a power to 
work a forfeiture of a part of the grant to the State; 
and forfeitures by mere implication, even if an impli¬ 
cation were discoverable in such statutes, are not 
favored. If an intent to avoid or forfeit a perfect 
selection by a State had been present in the mind of 
Congress when it enacted the forest reserve legislation 
in pursuance of which eliminations are made, such 
object would have been plainly and directly expressed 
therein. 


i 


It is Contrary to the Meaning of the Words, 
“Under the Direction and Subject to the 
Approval of the Secretary of the Interior ,’ 9 
For That Officer to Exercise His Discretion 
as Distinguished From His Judgment With 
Respect to Selections. 


The entire case of the appellants is stated by their 
counsel at page 14 of the appellants’ brief. It is this— 
That an executed exchange of lands between a State 
and the United States “implies an offer and accept¬ 
ance” and that such “exchange requires the act of 
two parties—the State and the United States acting 
through the Secretary .” (Italics by counsel.) 

We are in complete agreement with the appellants 
that an executed exchange implies an offer and ac- 


ceptance and requires acts by two parties. The differ¬ 
ence between us and the appellants is as to who offers 
and who accepts under a State lieu selection. The 
appellants contend that it is the State that offers and 
the United States that accepts, while we contend that 
it is the State that accepts the offer made by the United 
States by and under the grant. We think that it is 
very plain that amended sections 2275 and 2276, Re¬ 
vised Statutes, expressly grant (thereby offer) to the 
State public lands in lieu of State owned lands in a 
government reservation) and that said sections ex¬ 
pressly provide that upon acceptance of such grant 
(or offer) by the State under a lieu selection it thereby, 
as stated in those sections, waives and loses its right 
to the base land of the selection and also thereby causes 
such land to pass to the United States. 

What could have been meant by Congress when it 
provided that lieu lands “may be selected” by the 
State, if it was not meant thereby to indicate and autho¬ 
rize an act by the State (the act of selection) which 
would be both an acceptance of a particular tract of 
granted lieu land and an identification thereof? 

The major difference between us and the appellants, 
however, is over their claim that in the matter of an 
exchange the United States acts through the Secre¬ 
tary. The United States acts through Congress, we 
think, and did so act when it made the grant of lieu 
lands which was very solemnly accepted by the State 
several years ago simultaneously with its acceptance 
of the grant of the specific school sections. 

Section II of the act enabling the people of New 
Mexico to be admitted into the Union provides “that 
all lands granted in quantity or as indemnity by 
this act shall be selected, under the direction and 
subject to the approval of the Secretary of the Interior.” 
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The Secretary of the Interior has formally given 
“direction” as to the selection of lands by the States. 
His “direction” in that regard will be found in his 
rules and regulations (35 L. D. 537; 38 ibid. 611; 39 
ibid. 39) governing in the matter of such selections. 
With such rules and regulations the State of New 
Mexico complied fully; and it is admitted in the answer 
that there was due compliance therewith. It seems to us 
that as the selection is admitted to have been made 
under such “direction” it was entitled to “approval” 
as a matter of right, were any approval essential (which 
we deny). But that is not the view of the Secretary 
of the Interior, who contends that (despite full com¬ 
pliance with his “direction”), he rests under no obli¬ 
gation to any one to give his “approval”; and that as 
the statute provides that the selection shall be “sub¬ 
ject” to such approval he may reject and cancel it 
for matters and things not covered by the grant and 
not mentioned or even hinted at in the Departmental 
rules and regulations. 

The situation would be different, we concede, if the 
act making the grant, or the rules and regulations that 
constitute the Secretary’s “direction” under the grant, 
w arned the State that it might be doing a vain and idle 
thing in selecting lands in lieu of those in a forest 
reservation because of the possibility of elimination of 
the base land after perfecting of the selection and 
before approval thereof. But the State assumed no 
risk in making the selection, and foresaw no contin¬ 
gencies with respect to the base land other than such 
risk and contingency as could be inferred from the 
terms of the act making the grant and the pro¬ 
visions of the Departmental rules and regulations. 

Congress used the words “subject to the approval 
of the Secretary of the Interior” in order to safeguard 


the United States against possible appropriation by 
the State of any lands not within the purview of the 
school grant; and in so doing did not impose a manda¬ 
tory requirement that a selection of lands admittedly 
within the purview of the grant shall not be binding 
upon the United States until approved by the Secre¬ 
tary of the Interior. To rule that Congress intended 
that the United States should be obligated under the 
school grants only in the event that the Secretary of 
the Interior shall approve a selection under those grants 
would be to rule (a) that, although the grants of lieu 
lands were made directly to the States, the States are 
powerless, acting alone, to perform any act in accept¬ 
ance of the grants that would in any wise obligate 
the United States thereunder, and (b) that there has 
been delegated to the Secretary of the Interior the 
power to contract in the name of the United States 
with the several States for the passing to them of the 
legal title to lands already granted to them as lieu 
lands, and that there can be no such contract until 

such “approval.” 

The idea of the Department is that until the Secre¬ 
tary has approved a selection there is no meeting of 
minds between the United States and the State with 
respect to lieu lands. This idea presupposes that the 
Land Department is the mind of the United States so 
far as school grants are concerned. But this idea is 
based upon an entire misconception of the functions 
of the Secretary in connection with public lands. The 
mind of Congress usually thinks and determines for 
the United States in such matters. If it is competent 
for Congress to enact a statute making a grant which, 
upon acceptance of its stipulations and conditions by 
the grantee, becomes a contract between such grantee 
and the United States, why may it not, as it did in the 
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case of school grants, make it in such terms as to render 
a sub-agent, or an additional mind, quite as unneces¬ 
sary as a fifth wheel of a wagon? The grant of school 
lands was accepted by the State when it entered the 
Union, and it was that time that there was a concourse 
of minds between the United States and the State. 
Nothing has since been enacted by Congress affecting 
that concourse of minds. 

While the Department of the Interior has a function 
of mind to discharge in school grant matters it is a 
function limited to the duty of adjudging just what is 
comprised in the contract on which there was a perfect 
concourse of mind between the United States and the 
State of New Mexico several years ago. 

If Congress had said “subject to the judgment of 
the Secretary of the Interior,” it would have said 
nothing different in legal effect from what it did say. 
But the Secretary apparently labors under the im¬ 
pression that he is the agent of the United States in 
effectuating the grant; that Congress has clothed him 
with the discretion to put the grant in operation or 
suspend its operation accordingly as in his discretion 
it is desirable to do so. 

Discretion and judgment are not one and the same 
thing. Government by official discretion has its natural 
and most congenial habitat elsewhere than in America. 
We have endeavored in this country by constitutions, 
popular assemblies and statutes to keep from officers 
in the Executive Department of the Government the 
power to govern in a manner conformable only to their 
discretion. We prefer here government in accordance 
with judgment as to what is the will of the people as 
expressed in the enactments of Congress, or a govern¬ 
ment by law and not by men. Judgment acts in 
accordance with rule while discretion is its own rule. 







In concluding this chapter of our argument it is 
appropriate that we make this observation That the 
Land Department possesses no inherent powers over 
the public lands; that such powers as it may exercise 
are derivative from the creator of that Department, viz, 
the Legislative Department of the Government; that 
the Secretary of the Interior is only an instrument of 
insurance of disposal of the public lands in accordance 
with the will of Congress; that repeated acts of the 
Secretary of the Interior, or omission of the performance 
of acts by him, contrary to the will of the Congress 
have not gradually clothed him with powers never 
delegated to him; that a lieu selection by a State, if 
it be a perfect selection when made, remains an exe¬ 
cuted exchange of lands regardless of the assumed 
discretion displayed by the Secretary of the Interior 
in rejecting or disapproving it. 

Not One of the Cases Cited as Authority in 
the Appellants’ Brief is in Point or Even of 
Value Suggestively. 

Numerous alleged authorities are cited and appar¬ 
ently relied on by appellants for the sustaining of the 
contentions they have advanced. As it is not the habit 
of courts, however, to adopt the views of counsel with¬ 
out first ascertaining through personal and independent 
inquiry whether warrant therefor can be found either 
in the written law or in the interpretation thereof by 
other tribunals, we feel no uneasiness due to the adju¬ 
dicated cases referred to in appellants argument. 

We have never felt that the obligation of an attorney 
to court and client imposed upon the attorney the duty 
of demonstrating the obvious. Therefore we abstain 








from indulging ourselves in extended comment on the 
cases cited by appellants, none of which is apposite 
in the slightest degree, the facts in none being similar 
to the facts here and none involving the question of 
the effect of elimination of base land from a forest 
after perfection of a selection of land in lieu thereof. 

It will be observed that the appellants make an 
effort in their brief to assimilate a forest lieu selection 
to a State lieu selection. The most serious criticism 
that can be made of such effort is that it seems to be 
deficient in sincerity, for the Land Department has 
expressly held (Gideon F. McDonald, 30 L. D. 124,125; 
Mary E. Coffin, 31 L. D. 175) that where a selection 
under the Forest Lieu Act has been perfected, although 
not formally approved, the subsequent elimination of 
the base land from the forest has no effect whatsoever 
upon such selection. If the Land Department had 
perceived the existence of any true analogy between 
forest lieu selections and State lieu selections that De¬ 
partment would doubtless have applied to the New 
Mexico State selection now before this court the “ Rule 
of Reason” which it has said (in Gideon F. McDonald, 
supra,) is applicable to forest lieu selections but which 
it here declares is inapplicable to State lieu selections. 

While we are not dealing here with the grant to Michi¬ 
gan nor with any question at all similar to the issues 
in Cooper v. Roberts (18 How. 173), which is one of the 
cases cited by appellants, the views of the court as 
expressed in that case instead of being hurtful are help¬ 
ful to our cause as: 

“ We agree, that until the survey of the township 
and the designation of the specific section, the 
right of the State rests in compact—binding, it 
is true, the public faith, and dependent for exe¬ 
cution upon the political authorities. Courts of 
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justice have no authority to mark out and define 
the land which shall be subject to the grant. But 
when the political authorities have performed this 
duty, the compact has an object, upon which it 
can attach, and if there is no legal impedi¬ 
ment the title of the State becomes a legal title. 
The jus ad rem by the performance of that execu¬ 
tive act becomes a jus in re, judicial in its nature, 
and under the cognizance and protection of the 
judicial authorities, as well as the others. Gaines 
v. Nicholson, 9 How. 356.” 

To discuss each one of the alleged authorities cited 
by the appellees would seem to be unnecessary in 
view of the fact that Cosmos Co. v. Gray Eagle Co. 
(190 U. S. 301), is plainly the only case cited by the 
appellants on which they make any real reliance for 
reversal of the court below. 

The decision in Cosmos Company v. Gray Eagle 
Company, supra, rests upon something entirely differ¬ 
ent from a conclusion that the equitable title could 
not vest until approval of the selection. The decision 
rests upon the conclusion that the courts do not have 
concurrent jurisdiction with the Land Department 
over claims to the public lands while such claims are 
in fieri, and that until the forest lieu selection had 
been considered and finally disposed of by that De¬ 
partment the courts were powerless in such a case as 
the Cosmos, et cet. case to determine questions as to the 
character and extent of rights acquired under the selec¬ 
tion. The court made it plain that to decide the ques¬ 
tions complainant desired it to decide, notwithstanding 
the fact that the sufficiency of the selection was then 
a question before the Land Department, would be to 
yield to a suggestion that the courts could either an¬ 
ticipate the decisions of that Department in a case 
pending before it or preclude the Department, after it 







41 


had taken up the case for action, from rendering any 
decision therein contrary to views on the case there¬ 
tofore expressed by the courts. (For a history of after 
events in the Cosmos case see Gray Eagle Oil Co. v. 
Clarke , 30 L. D. 570.) 

The case at bar is wholly unlike the Cosmos case. 
There the Land Department had never decided whether 
the selection was sufficient when made. Here the Land 
Department concedes that the selection was perfect 
when made. There the Land Department had rendered 
no final decision. Here it has rendered such decision. 
There it was contended that the Register and Receiver 
rendered the final decision when they accepted the lieu 
selection, although it was imperfect and incomplete 
at that time. Here, no such contention is made. 
There it was attempted to forestall an inquiry and 
determination by the Land Department as to the char¬ 
acter of the selected land. Here no such attempt is 
being made. There an attempt was made to acquire 
title to mineral land under a non-mineral land act by 
inviting the courts to espouse the proposition that a 
forest lieu selector can determine definitely and finally 
whether land is non-mineral in character by ex parte 
affidavits. No such attempt has been made here. 

But our discussion of the Cosmos case would be de¬ 
ficient in both completeness and sincerity, if we failed 
to notice the frequent allusions in the opinion in that 
case to the effect that the equitable title to land selected 
under the act of 1897 does not vest until approval of 
the selection. Whether that doctrine is sound or not 
is not material here, for the reason that the act of 1897 
is wholly unlike amended section 2275, Revised Statutes. 
That the approval gives the selector under the act of 
1897 the equitable title does not mean that he had no 
rights under the law before he acquired such title. It 
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was his antecedent legal right under the selection that 
entitled him to the approval. Congress concerns it¬ 
self Quite as much about such antecedent legal rights 
as it does about rights of the holders of the equitable 
title to public lands. And we may add that judged 
by its discussion of the said act of 1897 in Kern Oil 
Co. et al v. Clarke (30 L. D. 550), and Gray Eagle Oil 
Co. v. Clarke (Ibid. 570), the Land Department ap¬ 
pears to have accorded greater respect to the inferior 
right acquired by selection under said act of 1897 than 
it has to the superior right acquired by selection under 
amended section 2275, Revised Statutes. The purpose 
of all legislation by Congress subsequent to enactment 
of amended section 2275, Revised Statutes, has been 
to enhance the value of the school grants which are 
esteemed as grants for a beneficent public purpose. 
All legislation subsequent to the act of 1897 was re¬ 
strictive of the right thereunder and that act is now 
repealed. Congress did not deal directly with owners 
of real estate within National Forests when it enacted 
the act of 1897. It did deal directly with the States 
when it made grants of lands to them. The act of 
1897 was only an offer. The act of 1891, amending 
section 2275 and 2276 of the Revised Statutes, was 
both an offer and a grant. 

There is this difference to be noticed between the 
approval of a selection under the act of 1897 and ap¬ 
proval of a lieu selection by a State. The approval 
of the former does not pass the legal title. The ap¬ 
proval of the latter constitutes the evidence of the 
legal title to the selected land, which passed to the 
State at time of the grant’s attaching to the lands; 
and that time is the time of perfecting of a selection. 
A patent is necessary to pass the legal title under the 
former. A patent is not necessary to that end with 
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respect to the latter. Approval of the former gives 
the selector the equitable title which is merged with 
the legal title when patent issues. Approval of the 
latter is not the merging of the selection into an ap¬ 
proved clear list. It is a judgment that the legal title 
passed theretofore. Approved clear lists almost in¬ 
variably include various tracts taken from different 
original lists of State selections. The States have noth¬ 
ing to do with the actual preparation of such clear 
lists. They are merely a form adopted by the Land 
Department to promote convenience in handling State 
selections. Such clear lists are prepared in the General 
Land Office and submitted to the Secretary for his 
consideration and action. Is there no legal inference 
to be drawn from all this? It seems to us that the legal 
inference is that the date of the filing of the original 
selection marks and fixes the time when all the equitable 
and legal rights of the State under a selection perfect 
when made attach; and that approval of a clear list 
is simply an adjudication accordingly. We believe 
that the grant of school lands was self-operative with 
respect to the sections in place, and that it was intended 
by Congress to be operative with respect to lieu lands 
upon the performance of some act by the States and 
not upon performance of some act by the Secretary 
of the Interior. We believe that, as has been said fre¬ 
quently by the Land Department heretofore, that a per¬ 
fect selection by a State of lieu land transfers the school 
grant from the section in place to the selected lands the 
instant the selection of lieu lands is perfected, and that 
thereafter the Land Department has absolutely no 
jurisdiction over the selected land except such as it 
may exercise in determining whether the selection 
was perfect when made. We conclude therefore that 
the opinion of the court in Cosmos Company v. Gray 
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Eagle Company, supra, announced a doctrine control¬ 
ling in the administration of the act to which that 
doctrine was intended by the court to relate. But that 
doctrine is in no wise either controlling, or valuably 
suggestive, with respect to administration under a 
wholly dissimilar act. 

It Would be to Penalize the States for Delays 
in the Transaction of Public Business by the 
Land Department to Hold that the Elimina¬ 
tion from the Forest Defeated the Selection. 

The State’s selection was filed with the Register 
and Receiver on March 9, 1915. On August 23, 1915, 
the General Land Office at Washington received proof 
of full compliance with all statutory and Departmental 
requirements. (Pages 14 and 21 of Record.) If the 
selection had been acted on by the General Land Office 
on the latter date said office would have necessarily 
reported same to the Secretary for his approval. But it 
was not acted on then nor for nearly a year thereafter. 
The Land Department transacts an immense volume 
of business under the public land laws and does not 
find it possible at all times to transact such business 
with promptitude, i. e., within a few weeks or few 
months subsequent to the claimants becoming entitled 
to action by that Department on their perfected 
applications, filings, entries, locations, selections, etc. 
The delay is not due to lack of efficiency under the 
ancient system for the administering of the public land 
laws. Congress has not always afforded the means 
for adequate clerical assistance. But the many ways 
the said Department is handicapped in administering 
justice under the law expeditiously and otherwise 
desirably need not be stated. The material fact here is 


V 
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that, as shown by the record, the particular perfect 
selection with which we deal here, to wit, the selection 
of the WJ4 of Section 29, Tp. 23 South, Range 38 East 
. in lieu of the NL 2 of Section 36, Tp. 19 S., R. 14 E. 
was not acted on by any officer of the Land Department 
in Washington until May 16, 1916, when the defendant- 
Commissioner attempted rejection and cancellation 
thereof because, as he stated, the base land was elimi¬ 
nated from the forest reservation on April 3, 1916, 
more than a year after the filing of the selection. 

Do the States engage in a game of chance when they 
make lieu selections? Do they wager that they will 
get the selected land before the United States concludes 
to eliminate the base land from the reservation? Do 
they assume the risk of getting something which the 
United States has promised before the latter changes 
its mind? 

Because other public business having precedence 
over the perfect selection was not disposed of and gotten 
out of the way until after the section in place had been 
eliminated from the Forest Reserve, the Department 
of the Interior says that such selection must be rejected 
because the United States can plead thereto non 
damnijicatus. An attempt by a party to a contract 
to justify his breach thereof upon the specious ground 
that the happening of events subsequent to his becom- 
*ng obligated (which events may reasonably be sup¬ 
posed to have been in his contemplation at the time 
of entering into the contract) can not meet the approval 
of any court. 

That a State selection can not be reached for adjudi¬ 
cation in the regular course of the business before the 
Land Department until several months after it has 
been perfected was well known to the Land Depart¬ 
ment when the selection in question was made. It 
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was also well known to the State; but the law imposes 
no such condition precedent to the validity of a State 
selection as that the State shall obtain an approval 
thereof before the base land is eliminated from the 
public reservation. Or, stated otherwise, the law im¬ 
poses no such condition as that a State’s right to lieu 
lands shall be determined with reference to conditions 
existing with respect to the base at time of submission 
of the selection to the Secretary of the Interior for 
action thereon by him. Not only are the terms and 
conditions of the contract between the United States 
and the States, under the School grants, to be ascer¬ 
tained with reference to the provisions of the laws 
making those grants, but the fairness of such contract, 
as in all contracts, is to be judged as of the date of 
the contract. Even at this time there exists no fact 
that would render approval of the selection unfair to 
the United States in any respect. Notwithstanding 
this, the Land Department says, in effect, that the 
enjoyment by a State of a grant of lands made to it 
by Congress shall not be permitted to begin at the 
time the lands granted are pointed out, specified, desig¬ 
nated and identified in the only manner prescribed by 
Congress to render the grant operative and effective, 
viz., by a selection of such lands, but that enjoyment 
of the grant shall be indefinitely postponed by condi¬ 
tions existing in the Land Department with respect 
to other and unrelated matters that render it impossible 
for that Department to reach and adjudicate the selec¬ 
tion for a year, two years, three years, four years, or 
five years, or any number of years, after it has been 
made. 


V 








The Land Department’s Ruling that the State 
Substitute Other and Different Base Land 
or Suffer Rejection of its Perfect Selection 
was an Affront to the Dignity of the State 
and an Invasion of its Rights Under its Grant. 

The suggestion that the State substitute other base 
to support the selection would be a suggestion that it 
acquiesce in the unlawful rejection, confess the legality, 
equity and justice of it and thus not only condone a 
serious wrong and injury, but actually encourage the 
infliction of the same injury in the future. It is not by 
compromise with the Land Department that the States 
must obtain the lands Congress has granted to them. 
It would be a compromise to follow a suggestion to 
substitute other base. The States have a right to 
demand performance by the Secretary of the Interior 
of his judicial duties in accordance with the mandate 
Congress has issued to him in the provisions of laws 
enacted for the benefits of the States, and that mandate 
requires that said officers refrain from the doing of 
anything so contrary to law and equity as what was 
done in the Land Department with respect to this 
appellant’s perfect selection. 

If the base land of the selection here under considera¬ 
tion became bad during the pendency of the selection, 
it was made bad through no act or omission of the 
State. If it became bad, an officer of the United States 
made it bad by exercise of a power delegated to him 
in some legislation having to do exclusively with Na¬ 
tional Forests. In other words, if the base became 
bad the voice of Congress, heard through and by an 
act thereof having nothing to do with the school grants, 
must have declared it bad. It could not get bad 
otherwise, as only Congress can authorize repudiation 
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of the obligations of the United States. If there has 
been no repudiatory legislation by Congress then the 
selection here in question must be recognized as still 
valid. 

Lands offered as bases for exchanges under the act 
of June 4, 1897 (30 Stat. 11, 34-6), do not become bad 
if, before approval of the offer to exchange, the base 
lands are eliminated from the National Forest. Of 
course, they do not. Common sense, to say nothing 
of legal right and equitable considerations, require that 
justice be done the citizen who selects under the act 
of 1897. Do not the same things require that the 
same justice be done the States? 

“At the time of the filing of said selection and 
prior thereto the tracts embraced in the said deed 
of relinquishment and reconveyance, and in lieu 
of which the selection is made, were within the 
limits of the Olympic forest reserve in said State. 
Subsequently, on April 7, 1900, by proclamation 
of the President, that part of the forest reserve 
within which the said tracts are situated was re¬ 
stored to the public domain. No action has as 

vet been taken upon said selection.” 

J * * * * * * 

“By his deed of relinquishment and reconvey¬ 
ance to the United States of his own land situate 
within the boundaries of the forest reserve, and 
by his selection of the lieu land, McDonald ac¬ 
cepted the standing offer or proposal of the gov¬ 
ernment contained in the act of July 4, 1897, and 
complied with its conditions, thereby converting 
the mere offer or proposal of the government into 
a contract fully executed upon his part, and in 
the execution of which by the government he had 
a vested right. After McDonald had fully com¬ 
plied with the terms on which the government 
by said act had declared its willingness to be 
bound, no act of either the executive or legisla- 
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tive branch of the government could divest him 
of the right thereby acquired.” Gideon F. Mc¬ 
Donald, 30 L. D. 124, 125. See also Mary E. 
Coffin, 31 L. D. 175. 

The State could not substitute new base with any 
assurance that the new base would bring to the State 
title to the selected land. It did not know when it 
prepared, filed and perfected the selection now under 
consideration, that the base it offered would be elimi¬ 
nated from the reservation before approval of the se¬ 
lection. New base, if now within a reservation, might 
also be eliminated therefrom before approval. Who 
now knows that it would not be? If the Department 
of the Interior could assure the State that new base, 
now within a reservation, would not be eliminated 
therefrom on the recommendation of the Department 
of Agriculture, or some other department, bureau or 
office of the government, before approval of the thus 
reformed selection, there would then be an induce¬ 
ment to furnish new base. But how could the State 
be assured against a possible continuous performance? 
If the Department of the Interior can give assurance 
that a new base will not be thrown off its base, it has 
the power to give that assurance before or at the time 
of the offering of the first base. The Land Depart¬ 
ment, however, has no authority for the giving of such 
assurances and should not, therefore, suggest to the 
State a course in the taking of which the State could 
not be fully protected by that Department. The States 
need no protection by one department against the acts 
of another. Congress has given the guaranty of the 
United States to the States that they will be treated 
honorably by the United States. The nation gave 
that guaranty when it made the school grants. But 
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the States will stand in sore need of re-affirmation of 
that guaranty by the enactment of further legisla¬ 
tion, if there continues that uncertainty, instability 
and chaos with respect to selections which the Depart¬ 
ment of the Interior has produced by the decision 

in State of California (44 L. D. 468). 

In a California State selection, known as Sacramento 
02549, the original base was eliminated from the forest 
after perfection of the selection; and at the suggestion 
of the Land Department the State thereafter sub¬ 
stituted other base in the forest. Before the substi¬ 
tuted base reached the Secretary for his consideration 
it was eliminated from the forest, whereupon the State 
was required to and it did make a second substitution 
of base. This illustrates the hide and seek, kaleido¬ 
scopic effect of the treatment accorded by the Land 
Department to such selections. 

Unless there is a recall of the decision of the Land 
Department in appellee’s case, or a reiteration by Con¬ 
gress that the school grants bind the honor and con¬ 
science of the nation, the States will suffer more in 
the future from that decision than they have in the 
past, as it is a certainty that the proverbial Anglo- 
Saxon attitude towards lands will bring about, and at 
no far distant date, more proclamations of exclusions 
from, than inclusions in, National Forests. 

But it should not be presumed by the Department 
of the Interior that there is a plethora of school sec¬ 
tions within reservations, either claimed by settlers or 
mineral in character from which a new base for the 
selection here in question could be supplied without 
detriment to the interests of the State. The contrary of 
that is the natural presumption, viz., that the States 
have not neglected taking the benefits of the school grant 
by stupidly failing to realize fully and promptly under 
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the grant by immediately taking lieu lands for sections 
which they either can not wholly control or use advan¬ 
tageously. And even if there could easily be found within 
the State a school section in place owned by it (or one 
which will be owned by it on disestablishment of the res¬ 
ervation within which it is now included) and less valu¬ 
able for school purposes than the section offered as 
base in support of the selection we are considering, 
should that suffice to warrant the Department of the 
Interior in formulating such a doctrine as is declared 
in 44 L. D. 468, or excuse or justify the State of New 
Mexico in submitting, without protest, to an assault 
upon its school grant which, if not resisted and over¬ 
come, will not only render the grant lacking in the 
elements of definiteness and certainty which Congress 
embodied therein with respect to exchanges but leave 
a sovereign State, when in the Department of the In¬ 
terior, without the slightest protection from those prin¬ 
ciples of law and equity which may be invoked in any 
other tribunal in the country by the humblest citizen 
or foreigner who is a party to a contract arising out 
of an offer and acceptance. 


Inequitable and Wholly Unwarranted in Law 
was the Act of the Appellants in Attempting 
Rejection and Cancellation of the Perfect 
Selection. 

The tribunal in which the perfect selection made by 
New Mexico was rejected, did not decree its rejection 
upon terms of equity. It apparently accorded no con¬ 
sideration whatever to the moneys expended and the 
time and effort given by the State in making the 
selection. It ordered rejection because, in its opinion, 
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the United States had, by eliminating the base from the 
Alamo Forest, expressed and effectuated a purpose of 
receding absolutely from the contract which arose 
when the selection was perfected. The hardship visited 
upon the State by the rejection was deemed neither 
entitled to consideration nor worthy of notice by the 
Land Department, notwithstanding said Department’s 
power and duty to observe and apply the principles of 
equity in all public land matters. We can not bring our¬ 
selves to believe that the United States ever desires 
to do a wrong to any State or person that has, in good 
faith, fully complied with all the conditions of a law 
providing for the acquisition of title to the public 
lands; and w r e do not believe that there is anything 
in any law that permits officials of the Land Depart¬ 
ment to take such action as would effect repudiation 
of a governmental obligation. 

If it be doubted that a serious wrong and injury 
are done to the States by the rule of decision in 44 
L. D. 468, which the Land Department enforced against 
this appellee, the skeptic should trouble himself to 
learn what the various States have found it necessary 
to do in the matter of selections which have been re¬ 
jected in accordance with that harsh and unnecessary 
rule. In honorable observance of obligation to persons 
who have contracted with the States for an interest 
in the selected lands, adjustments are being made to 
save such persons harmless by either refunding the 
initial payments they made to the States or, when 
possible, by substituting new bases if adverse claims 
have not intervened to place the selected lands for¬ 
ever beyond the reach both of the States and such 
persons. The State of California (and there may 
be other States) has been forced, as a consequence 
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of that rule of decision, to enact remedial legislation on 
behalf.of such persons. And all this wrong and injury 
results from a mistaken view of the meaning of the 
lieu provisions of the school grants that places the 
United States in an untenable position. 

The Land Department's view of the situation pre¬ 
sented by the elimination of base land from a national 
forest before approval of a due selection of land in lieu 
thereof, is this: That the exchange should not be 
consummated because the reason therefor has ceased 
to exist from the standpoint of but one of the parties. 
But that Department will concede that the exchange 
with which we are dealing here would and should have 
been consummated if taken up for action by the Secre¬ 
tary at any time within several months after the selec¬ 
tion was made; and that the reason for the exchange 
continued to exist for a year after the selection was 
perfected. It must concede also, but it has given little 
or no consideration to the fact, that all the expenditures 
of money, time and effort made by the State in per¬ 
fecting its selection must count for naught if the selec¬ 
tion is not approved. 

Let us inquire whether this view of justice taken by 
the Executive Department of the Government har¬ 
monizes with the view of justice taken by the Legisla¬ 
tive and Judicial Departments in matters with which 
those latter Departments deal. It has never been the 
tendency of Congress when repealing a statute relating 
to the public lands, or to any other matter, to destroy 
all rights that accrued under conditions existing before 
the repeal, simply because the repeal caused the condi¬ 
tions to cease to exist thereafter. It has never been 
a tendency of the Judiciary when considering cases 
arising out of contract between a grantor and grantee, 
to destroy all the rights of the grantee upon proof that 
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while the reason for the grant existed when it was 
accepted by the grantee it ceased to exist thereafter 
owing to no act or omission on the part of the grantee. 
In both the Legislative and Judicial Departments of 
the government the marked tendency is to preserve 
and safeguard both citizens and the States against the 
effect of any changes in matters of government that 
are within the province of the Legislative and Judicial 
Departments. Those two Departments deem it pro¬ 
motive of justice in matters within their jurisdiction 
to determine the rights and obligations of citizens 
and States in the light of the circumstances and the 
law obtaining when the transactions creating the 
rights and obligations were entered into and made. 
Those two Departments believe that a contract arising 
out of acceptance of an offer should be enforced under 
the facts and law obtaining at the time of the accept¬ 
ance. Those two Departments believe that a consid¬ 
eration for a contract or grant which is existing and 
valid when the contract or grant is made, and which 
was then taken and received by the grantor, can not be 
rendered invalid and non-existent by subsequent acts 
of the grantor for which the grantee is in nowise 

responsible. 

But the Executive Department of the Government, 
represented by the Department of the Interior, has 
proclaimed that it is justice in the matter of school 
lieu selections to enforce this sort of doctrine, to wit: 
That while Congress both furnished a reason for an 
exchange and gave a right to the States to make an 
exchange, it was intended by Congress that the reason 
should be regarded as never having been furnished, 
and that the right should be regarded as never having 
been given if, after the reason has influenced the States 
to exercise the right to select lieu lands, the condition 
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that gave rise both to the reason and the right there¬ 
after ceases to exist by some act of the United States. 
Doe has said to Roe that as the latter’s lands are 
surrounded by lands owned by the former, the latter 
may convey his lands to the former and receive in 
consideration therefor an equal area of other lands 
belonging to the former. Roe accepts that proposition 
and executes, records and delivers to Doe a perfect 
deed of conveyance of title; and enters into contractual 
obligations with respect to the land Doe has engaged 
to transfer. Roe has also borne the expense of citing, 
by publication, all persons desiring to object to the 
contract to come in and be heard. Doe’s lawyers are 
busy men and find it impracticable to examine Roe’s 
deed, although it has been before them for a year or so. 
Before it has been examined, Doe informs his lawyers 
that he has made such a readjustment of his holdings 
that Roe’s lands are no longer surrounded by lands 
owned by Doe and that, possibly, the land Roe has 
transferred is less valuable than the land Doe has 
contracted to give in consideration therefor. The 
lawyers, as the more zealous than conscientious ser¬ 
vants of Doe, thereupon tell Roe that the reason for 
the exchange has ceased to exist and that Doe will not 
consummate it; and that he will not even as much as 
reimburse Roe to the extent of his expenses in the 
transaction. If Roe has the spirit of a beggar he will 
submit to the injustice. 

If the condition that both gives rise to the reason for 
an exchange and confers a right to have it made, must 
exist at time of approval of a clear list as an indispen¬ 
sable condition precedent to its approval , then it devolves 
upon the Land Department to prove the statute having 
to do with National Forests that contains provisions 
expressive of an intention entertained by Congress 
that an act performed thereunder shall (a) invalidate 
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acts done by a State under its school grant; shall (b) 
detach the grant from lands after it has attached there¬ 
to; shall (c) divest the United States of the title to base 
land acquired under a selection valid and perfect when 
made; shall (d) revest the title to such base land in 
the State, and (e) make the United States play the 
role of Doe and the State the role of Roe in the illus¬ 
tration of unconscionable conduct given hereinbefore. 

The ruling of the Land Department with respect to 
New Mexico’s perfect lieu selection is wholly unwar¬ 
ranted by any law, unsupported by any judicial decis¬ 
ion, contrary to equity, unconscionable and without 
even the mitigating circumstance of being conducive 
to Departmental convenience in the administration 

of the public land laws. 

“Whenever, in pursuance of the legislation of 
Congress, rights have become vested it becomes 
the duty of the courts to see that those rights are 
not disturbed by any action of an executive o - 
cer, even the Secretary of the Interior, the head 
of a department. However laudable may be the 
motives of the Secretary, he, as all others, is bound 
bv the provisions of Congressional legislation. 
Ballinger v. Frost (216 U. S., 240, 249). 

CONCLUSION. 

From all the foregoing, it is submitted, the decree 
below is the only possible conclusion of the judiciary 
consistent with justice under the law in the United 
States and should, therefore, be sustained and affirmed. 

Respectfully, 

Patrick H. Loughraj*, 
Century Building, 

Washington, D.C. 

Attorney for The State of New Mexico, 

Appellee . 
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UNITED STATES OF AMERICA, 
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vs * ^ No. 5334 

H. S. RIDGELY et al>, 

Appellees 

- - --- I 

BRIEF OF AMICI CURIAE IN SUPPORT OF 

APPELLEES’ CASE 


Explanation of Appearance of Amici Curiae 

Understanding that both the United States, and the State 
of Wyoming, are desirous that this case be treated as a test 
case, to settle the law as to when title vests in the states, 
under the State Lieu Land Act, (Section 2275 and 2276 R. S. 
as amended in 1891),—see page 8 of the Government brief,— 
and that the decision rendered here will affect the title to 
State school lands in all the public land states, and having 
clients interested in some such lands outside of the State of 
Wyoming, who take the same view of the law as do the de¬ 
fendants and appellees here, we have asked, and obtained the 
privilege of filing this brief as amici curiae. We trust that 
the importance of the controversy, and the far reaching ef¬ 
fect of the decision to be rendered, will justify, in the mind 
of the court, what may seem the unnecessary length of this 
brief, and the amount of space given to quotations from the 
decisions, upon propositions which would seem too funda¬ 
mental and self evident, to warrant exhaustive discussion, 
were they not so strenuously controverted by the govern- 
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ment. Not having yet seen the brief of the defendants, we 
wish to ask the indulgence of the court, if this brief should, 
in a measure, duplicate their argument. 


STATEMENT OF CASE 
Questions of Law Involved 

This case involves no question of fact, and only one ques¬ 
tion of law, which is: 

When Does a Title Vest in a State, Under its Selection of 
Public Lands, in Exchange for a Similar Area of State 
School Lands in a Forest Reserve, Relinquished by the 
State to the United States, Under Sections 2275 and 
2276 U. S. Revised Statutes? 

STATEMENT OF FACTS 

On April 4, 1912, the State of Wyoming selected the land 
in question, 80 acres, as State lieu land, in exchange for a 
similar acreage of a 36th section of State school land in¬ 
cluded in a forest reserve, to which the State had good title, 
which it then relinquished to the United States. The selected 
land was in no wise classified or returned as mineral or 
known to be mineral in character when selected, and was 
subject to selection when selected. At the time of selecting 
the land, the State fully complied with all requirements of 
the Statute, and all Land Office regulations necessary to 
obtain title to the selected land, and was then entitled to 
have its selection approved and listed to the State by the 
Secretary of the Interior, but through the unexplained delay 
or laches of the Interior Department the selection was never 
passed upon nor approved by the Secretary. 

On May 6, 1914, over two years after the selection was 
made, the selected land, with other land, was included by 
an order of the President in a petroleum reserve. On July 
29, 1915, the State was notified by the Commissioner of the 
General Land Office that as the selected land had been in- 


% 





3 


eluded in a petroleum reserve, it could not be listed to the 
State, except with a reservation of its petroleum deposits to 
the United States. On May 25, 1916, the State of Wyoming 
declined to accept title containing such reservation of the 
petroleum contents,—claiming that it already had the com¬ 
plete equitable title to the property, by having fully com¬ 
plied with the law long prior to the withdrawal of the land 
as a part of the petroleum reserve. 

On May 24, 1916, the State of Wyoming,—deeming its title 
to the selected land fully vested,—leased the land to the de¬ 
fendant Ridgely for oil development purposes. This lease 
was subsequently assigned to the Midwest Refining Com¬ 
pany, which has since drilled for and developed oil in large 
quantities upon the property. 

Since oil was found by defendants on the property, the 
Secretary of the Interior, on February 17, 1917, finally re¬ 
jected the State’s selection, and ordered the same canceled, 
on the sole ground that until the “ approval by the Secre¬ 
tary of the Interior no equitable title or vested right accrues 
under an indemnity school land selection,’’ and as the land 
had been withdrawn as petroleum land since its selection, 
and was since disclosed to be oil bearing, the Secretary could 
not approve the selection. 

Notwithstanding such decision of the Secretary of the In¬ 
terior cancelling the State’s selection, the State through its 
lessees remained in possession of the land, and continued to 
develop oil thereon and remove the same therefrom. This 
suit was then brought by the United States to establish its 
title to the land, and enjoin the defendant from taking oil 
therefrom, and for an accounting for the oil removed. It is 
not claimed that the State knew that the selected land was 
mineral in character when selected; and there is no charge 
of fraudulent attempt to secure title to mineral land under 
the non-mineral land laws; and there is no controversy of 
fact as between the parties. The record presents the single 
question of law as to when the title of the State vests under 
a lieu selection, so as to preclude other disposition of the 
selected land by the United States. 








The Contention of Complainant—The United States— 

Stated 

The contention of the complainant here, is, that title to the 
selected land does not vest in the State, until the selection 
is approved by the Secretary of the Interior, no matter how 
long, or why, such approval is deferred; and hence it is 
claimed, the United States may lawfully make other disposi¬ 
tion of the selected land up to the time the selection is ap¬ 
proved by the Secretary of the Interior. Such approval was 
denied in this case, solely because the selected land was 
included in a petroleum reserve, some two years after the 
selection was made, and because some four years after the 
selection was made the land was demonstrated,—by defend¬ 
ant’s own efforts—to be oil producing. 

The Contention of the Defendants—The State of Wyo¬ 
ming and its Lessees—Stated 

The contention of the defendants,—the State of Wyoming 
and its lessees,—is, that the title to the selected lands vested 
in the State at the time of selection, as soon as the State 
had done all it was called upon to do under the statute and 
the departmental regulations thereunder; regardless of the 
date of the approval of the selection by the Secretary of the 
Interior; and hence, that neither the delay of the department 
in acting on the selection, nor the inclusion of the selected 
land in a petroleum reserve two years after the selection 
was made, nor the discovery of mineral thereon, four years 
after the selection was made,—all after the State had fully 
complied with the offer of exchange contained in the statute, 
—can in no wise impair the State’s title to the selected land, 
nor affect its right to have such land listed to the State. 

The Controversy as Stated in the Secretary’s Opinion in 

This Case 

The controversy here between the United States and the 
State of Wyoming and its lessees, was tersely stated by First 
Assistant Secretary of Interior Vogelsang, when this case 
was before the Land Department on re-hearing in February, 
1917, as follows: 
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“The State contends that upon the filing of a com¬ 
plete application to select, complying with the require¬ 
ments of the law and departmental regulations, it be¬ 
came possessed of a vested right and interest in the 
land, and is entitled to have its claim adjudicated as of 
the date of such filing. It is also urged that as ap¬ 
proval and certification, when made, will relate back to 
the date of the filing of the application, conditions exist¬ 
ing at that time are controlling; and if the land was 
then not known to be mineral in character, the selection 
should be approved. With counsel's contention the De¬ 
partment cannot agree. Two insuperable barriers pre¬ 
clude approval of this selection: the first is the execu¬ 
tive order withdrawing the land; the second is the fact 
that the tract is mineral (oil) land. Either of these 
necessarily stays the hand of the Secretary of the 
Interior * * * * 

“The Land Department is charged with the duty of 
determining the character of the land and also it must 
determine the date subsequent to which the mineral 
question is foreclosed. The general rule is that when a 
public land claimant has done all that the law and 
authoritative regulations prescribe, and has obtained an 
equitable title to and a vested interest in the land, any 
subsequent discovery or disclosure of minerals does not 
affect or impair his rights. Until approved by the Sec¬ 
retary of the Interior , no equitable title or vested right 
accrues under an indemnity school land selection 

(Note. The italics herein are ours unless stated other¬ 
wise.) 

(Transcript p. 50, folio 73, and p. 52, folio 74.) 

For Over Two Years After the Selection Was Made, No 
Impediment to its Approval is Even Claimed by the 
Government 

It is conceded, that the State of Wyoming had fully com¬ 
plied with the law, and all regulations thereunder, two years 
before the attempt to include the selected land in a petroleum 
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reserve, and four years before the land was known to con¬ 
tain oil;—this latter fact was only disclosed at the expense 
of, and by the enterprise of the lessees of the State. The 
land was not returned or classified as mineral land, and was 
not known to be mineral in character when selected. It is 
not denied that the selected land was subject to selection 
when selected, or that the State was then, and for two years 
thereafter, entitled to have its selection approved by the 
land department. No excuse for the delay of the depart¬ 
ment in not passing on, or approving the selection, during 
the first two years after it was made is given; admittedly 
there was no legal impediment to the approval during such 
period; but approval is now denied, solely because the 
land has since been included, or attempted to be included, in 
a petroleum reserve, and is now known to be mineral in 
character. Or, differently stated, it amounts to this, that 
concededlv for two years after the selection was made, the 
selection was complete and perfect, and during such time it 
was the duty of the department under the law to approve 
the selection; but not having done so, the department’s own 
delay has permitted the happening of certain events, the 
attempted withdrawal of the land, and the later discovery of 
oil thereon,—which destroy the State’s right to approval, 
and remove the Secretary’s duty of approval, and warrant 
the department in rejecting the selection. Can such a thing 
be possible? Is not the inherent fallacy of such position 
obvious, from its mere statement? 


A Few Observations Upon the Larger Aspect of This 

Controversy 

Before taking up the discussion of the law, governing this 
case, we take the liberty of calling to the court’s attention 
some of the larger aspects of the controversy. 

The case at bar, in a larger view of it, is an attack upon 
the cause of education in the public land states. It im¬ 
perils,—and the very maintenance of the suit, here,—dim¬ 
inishes, the means of education for the children of the coun¬ 
try. The avails of the land here in controversy will educate 
the youth of Wyoming, or be lost to that purpose, as the 
case goes. The loss will not be alone Wyoming’s, but will 
be suffered by every state in the West, for we are dealing 





with a law of Congress that provides for the public schools 
in every public land state. 

It is the contention of appellant, the ultimate and very 
explicit contention,—that the States which are beneficiaries 
ol this law, do not take the lands appropriated to them by 
making a selection; but only by, and when, by his formal 
approval ot such selection, the Secretary of the Interior 
makes what is the equivalent of the conveyance of the land. 
It is the contention that not the law, nor the act of selec¬ 
tion, passes the title, but only the instrument which expresses 
the Secretary's approval—the “listing" as it is called. 
Until this listing is formulated,—signed, sealed and deliv- 
f re d—the State takes no title. It is a transfer of title or¬ 
iginating with the Secretary, consisting solely of an act of 
the Secretary, to be done, if, and when, he chooses. There is 
no law, it will be noticed, that directs the Secretary when 
and how to choose, that sets any limits of time within which 
he must approve or disapprove. 

If this is true, then the States take under this act of Con- 
giess, not lands, but only permission to appeal to the favor 
of the Secretary, for a grant of land. They have not been 
definitely endowed with lands, as an asset for the public 
school funds, they have but an indefinite, fugitive and most 
uncertain chance of securing, out of the rapidly diminishing 
area of the public lands, something with which to aid the 
cause of education, if there is anything left, when the Secre¬ 
tary is minded to act upon the plea, and if he be pleased to 
approve. 

This does not seem to have been the intention of Congress, 
and it is not in accord with the congressional policy as ex¬ 
pressed in a multitude of other school land grants. It is to 
be noticed that in the law here before us, the provision about 
the lieu lands, is that they are “hereby appropriated and 
granted, and may be selected" by the beneficiary state. This 
reads like a simple and sufficient expression of a clear pur¬ 
pose to carry those lands straight to the grantee, for the 
realization of the intended benefit to the cause of education. 

It is to be noticed, also, that not a word is said about the 
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Secretary’s approval; not a hint is given that such approval 
is to be any part of the procedure by which particular lands 
shall be passed to the State, or that such approval shall be 
a condition precedent to their passing. 

If the Secretary is wrong in his construction of this act, 
his wrong is a grave one. The erroneous administration of 
the law by the land department, is delaying and diminish¬ 
ing, and for a great many years has been depleting the 
revenues available for education immeasurably. For more 
than three years after Wyoming had made the selection in 
the case at bar, the Secretary took no action upon it, ap¬ 
parently took no notice of it. It will not be questioned that 
like selections of all the states, are years and years in ar¬ 
rears. It is not unjust or incorrect to say that the depart¬ 
mental attitude toward such selections has been for two 
decades or more extremely hostile. State selections have 
been allowed to lie, year after year without action, for no 
apparent reason. These delays are in themselves a grievous 
wrong to the States, and to their schools; but greater is the 
wrong when the Secretary officially declares, as he does here, 
that pending all these delays, and until he chooses to ap¬ 
prove, the State takes no land by its selection. However in 
error as matter of law, the Secretary in this may be; how¬ 
ever impotent this declaration, it is, nevertheless a doubt, a 
cloud upon the State’s title to the selected land. Of course, 
a title so clouded is a poor asset. Under that cloud the 
State cannot, realize the fair value of the lands. And so. in 
a very serious way, the departmental attitude toward such 
State selections and the department’s ruling here sought to 
be upheld, has caused, and is causing, the cause of public 
education in all the public land states, great injury and loss. 
And, so, the case at bar is of very large and vital interest to 
all the people of the great West, and the plea of appellees 
here, is very directlv a plea for the cause of public educa¬ 
tion, for the people’s schools. 

THIS BRIEF IS DIVIDED INTO TWO PARTS 

First Part, Treating the Selection as the Full Compliance 
With the Law, and as Consummating the Contract of 
Exchange. 
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Second Part, Treating the Statute as a Grant in Praesenti 
Vesting Title Immediately Upon Identification of the 
Granted Lands, by Their Selection. 

A\ e maintain that the equitable title to the selected land 
vests in the state, at the date of selection, on two different 
grounds,—the discussion of each of which will constitute a 
separate division of this brief,—namely: 


First, Even where a statute disposing of public lands, is 
silent as to when transactions thereunder, are to be deemed 
closed and complete, the well established principles, both of 
the public land law, and of the general law of sale and ex¬ 
change of properties, holds, that IT IS FULL COMPLI¬ 
ANCE WITH THE LAW THAT GIVES TITLE, AND 
THE TITLE THUS EARNED, CANNOT BE DEFEATED 
BY ANY SUBSEQUENT GOVERNMENTAL ACTION OR 
DELAY, OR BY ANY SUBSEQUENT CHANGE IN THE 
CONDITION OF THE LAND INVOLVED. The major 
portion of this brief is given up to a discussion of this gen¬ 
eral principle, assuming, for the purpose of discussion only, 
—that this statute is silent as to when title vests, and there¬ 
fore, resort to this general principle is necessary to deter¬ 
mine the question. 


But, entirely independent of the application of this gen¬ 
eral principle, we maintain, 

Second, THAT THE STATE LIEU LAND ACT, AS 
AMENDED IN 1891, IS, BY ITS EXPRESSED LAN¬ 
GUAGE, A GRANT IN PRAESENTI, OF THE LIEU 
LANDS TO THE STATE, PASSING TITLE IMMEDI¬ 
ATELY UPON THEIR IDENTIFICATION, BY SELEC¬ 
TION. That such statute, not being silent as to when title 
is intended to pass, does not require the aid of any gen¬ 
eral principle of the law of sale and exchange, to help deter¬ 
mine when title vests thereunder. 

We are confident that each of these propositions is sound. 

FIRST SUBDIVISIONS OF BRIEF 
The Principles That Govern This Case as to When Title 
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Vests—Disregarding for the Time Being the Grant in 
Fraesenti Language of the Statute. 

There are certain immutable principles of justice that have 
become so deep-rooted in the development and application 
of our public land laws, that they are considered elemental, 
and inviolable. First among these is the doctrine, that, 
in the absence of anything to the contrary in the statute, 
IT IS FULL COMPLIANCE WITH THE LAW, THAT 
GIVES TITLE, AND, THAT TITLE THUS EARNED, 
CANNOT BE DEFEATED BY ANY SUBSEQUENT 
GOVERNMENTAL ACTION, OR DELAY, OR BY ANY 
SUBSEQUENT CHANGE IN THE CONDITION OF THE 
LAND INVOLVED. 

That such principle is applicable to the facts of this case, 
and insures, and establishes the title of the defendants here, 
we have no question. 

It is here conceded that the State of Wyoming—by re¬ 
linquishing its base land and selecting the lieu land in ex¬ 
change therefor, had fully complied on its part with all of 
the requirements of the law and all lawful regulations neces¬ 
sary to complete the exchange of properties offered by the 
Statute; and that this was done two years before the selected 
land was withdrawn from entry and four years before such 
land was discovered to be mineral in character. Such being 
the case, we maintain that neither the delay of the depart¬ 
ment in passing on the selection, nor the withdrawal of the 
land from entry two years later, nor the discovery of min¬ 
eral thereon four years later, can justify the Secretary in 
withholding his approval of the selection, or in any wise 
impair the State’s equitable title to the selected land. 

The position of the Government here is in absolute dis¬ 
regard of two fundamental and well established doctrines of 
law, namely: (1) that when Congress gives a right to ac¬ 
quire land upon conditions , the inescapable law is, that com¬ 
pliance with the conditions vests the full equitable title to 
the land; and (2) that the limited province of the Land De¬ 
partment is administrative, with no power to alter the law, 
or to defeat its enforcement. Both of these doctrines were 






11 

forcibly emphasized and applied by the United States Su¬ 
preme Court in Daniels v. Wagner, 237 U. S., 547, 59 L. Ed. 
1102, winch case specifically rejected the construction of the 
law upon which the Government is here relying. 

This principle was never better stated, than by the Su¬ 
preme Court, speaking through Mr. Justice Brewer in Ballin¬ 
ger vs. United States, 21(3 U. S., 240, 54 L. Ed. 464, in the follow¬ 
ing language: 

“Whenever in pursuance of the legislation of Con¬ 
gress rights have become vested, it becomes the duty of 
the Courts to see that those rights are not disturbed by 
any action of an executive officer, even the Secretary of 
the Interior, the head of. a department. However laud¬ 
able may be the motives of the Secretary, he, as all 
others, is bound by the provisions of Congressional 
legislation.” 

This principle has been so often stated and repeated by 
the courts, that it should not be necessary at this date to 
produce authorities in its support. Nevertheless as it is 
directly attacked in the Governments attitude here, we call 
attention to the following authorities sustaining our position. 

This court in Leonard v. Lennox, 181 Fed. 760-763, speak¬ 
ing through Mr. Justice Van Devanter, then Circuit Judge 
of this Circuit, with great clearness and accuracy announced 
and applied this doctrine. That was a controversy between 
a claimant under a soldier’s Additional Homestead entry, 
and a party claiming under a coal land patent; the question 
at issue was as to the effect of the discovery of coal after 
the homesteader claimed he had fully complied with the law, 
but before the final approval of his entry by the land de¬ 
partment. 

In announcing the principles applicable to the case, this 
court said: 

“To entitle one to a patent it is essential, among other 
things that he comply with all the requirements of the 
statute under which he seeks the title and the authorita¬ 
tive regulations of the land department thereunder. 
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“Wlien the right to a patent under such a law as 
the Soldiers’ Additional Homestead law depends upon 
whether the land is agricultural or is known to be chiefly 
valuable for coal, that question must he determined ac¬ 
cording to the conditions existing at the time when the 
applicant complies with all the requirements of the stat¬ 
ute and the authoritative regulations. If at that time 
the land is not known to he chiefly valuable for coal, he 
acquires a right to a patent which will not he disturbed 
by a subsequent change in the conditions.” 

* * * # # 

“The appellant insists that the action of the officers 
of the land department in respect of this evidence was 
right, even if the appellee had done all that he was re¬ 
quired to do to entitle him to a patent, because his ap¬ 
plication had not been allowed or passed to entry. This 
insistence cannot prevail. It not only is opposed to the 
settled rule that the character of the land—whether agri¬ 
cultural or known to be chiefly valuable for coal —must 
be determined according to the conditions existing at the 
time when the applicant does all that he is required to 
do to entitle him to a patent, but is grounded in a mis¬ 
apprehension of the authority and duty of the officers of 
the land department in respect of such an application. 
Whilst it undoubtedly is subject to examination and con¬ 
sideration by them, this is not that they may elect 
whether or not they will consent to its allowance, but 
that they may ascertain whether or not the applicant 
has acquired a right to its allowance —a right which is 
acquired, if acquired at all, at that point of time when 
the applicant has done all that he is required to do in 
the premises, instead of at the time of its recognition 
by them.” 

« 

The entire law governing the present controversy, and 
refuting the Government’s position here, could not have been 
more forcibly or directly stated than in the above language 
of this court. That case alone should be conclusive of 
this case. 

To the same effect,—construing the exchange provisions 
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of the Forest Reserve Lieu Land Act,—see Kern Oil Com¬ 
pany v. Clarke, 30 L. D., 550, an opinion written by Mr. 
Justice Van Devanter acting for the Secretary of the In¬ 
terior, when he was Assistant Attorney General for the In¬ 
terior Department in 1901. See also Daniels v. Wagner, 
237 U. S., 547, 59 L. Ed. 1102, construing the same act, and 
refuting the construction of same, upon which the Govern¬ 
ment is here relying. See also California v. Deseret 0. & I. 
Co., 243 U. S., 415 (61 L. Ed., 821), construing the State 
Lieu Land Act here in question, and sustaining the doctrine 
that equitable title to the State’s base lands in a forest re¬ 
serve vests in the United States at the time of selection of 
the lieu land and before the approval of selection by the 
Secretary of the Interior, and therefore after selection is not 
subject to condemnation in a suit against the State. See also 
decision of the State of California, in the same case, 176 
Cal. Rep., 745, following the mandate of the United States 
Supreme Court in the such case, and holding that the State’s 
act of selection operated to vest in the United States the 
equitable title to the base lands as of the date of the selec¬ 
tion, so that the same were not subject to condemnation in a 
suit against the State, after the selection was made, and 
while it was pending in the Land Office and before approval 
thereof by the Secretary of the Interior. See also Central 
Pacific Raihvay v. Lane, 46 App. Dec., Dist. Col., 374, where 
an unapproved railroad lieu selection prevailed over a power 
site withdrawal under the Pickett Act. These cases, in our 
judgment, effectively dispose of the Government’s conten¬ 
tion here. 

We will postpone the careful analysis of these cases, and 
their supporting authorities, until we have given a brief anal¬ 
ysis of the statute here involved, and pointed out and tried 
to dispose of, what we believe to be the fundamental error of 
the Government’s contention here. 

The second principle of importance in this case is, that the 
right of every applicant for title to public lands, depends 
upon the language and meaning of the statute under which 
title is sought, and that if such language is of present grant 
—awaiting only identification of the lands granted—the title 
vests as soon as the identification is made. 
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We confidently expect to show that the statute here in¬ 
volved, is, such a grant in prcesenti, awaiting only the identi¬ 
fication of the lands granted, and that the act of selection by 
the state is the identification prescribed by the statute, hence, 
that the state's title vested immediately upon this selection 
being made. We defer the discussion of this subject to a 

later part of this brief. 

The Statute Under Which the State’s Selection is Here 
Made, Compared With the Forest Reserve Lieu Land 

Act of 1897. 

The land in question was selected by the State of Wyo¬ 
ming in lieu of a similar area of land, to which it held perfect 
title under its original school land grant, but which base land 
had been subsequently included within the boundaries of a 
Forest Reserve. The selection, or exchange of lands, was 
authorized under the provisions of Sections 2275 and 2276 
of the Revised Statutes (as amended February 23, 1891, 
(26 Stats. 796-797). The portion of Section 2275 material 
here reads as follows: 

“Other lands of equal acreage are hereby appropri¬ 
ated and granted, and may be selected by said State or 
Territory, in lieu of such as may be thus taken by pre¬ 
emption or homestead settlers. And other lands of equal 
acreage are also hereby appropriated and granted, and 
may be selected by said State or Territory, where sec- 
10 or 36 are mineral lands, or are included within 
any military, Indian or other reservation, or otherwise 
disposed of by the United States; provided, where any 
state is entitled to said sections 16 and 36, or where said 
sections are reserved to any territory notwithstanding 
same may be mineral land or embraced within a military, 
Indian or other reservation, the selection of such land in 
lieu thereof by said state or territory shall be a waiver 
of its right to said sections.” 

Owing to the striking analogy between this State Lieu 
Land Act, and the Forest Reserve Lieu Land Act, which was 
under consideration in Daniels v. Wagner above mentioned, 
and in the Cosmos Case, we here give for the purpose of 
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comparison the language of the latter act (Act of June 4, 
1897, 30 Stat. 36). 

“That in cases in which a tract covered by an unper¬ 
fected bona fide claim or by a patent, is included within 
the limits of a public forest reservation, the settler or 
owner thereof may , if he desires to do so, relinquish the 
tract to the Government, and may select in lieu thereof 
a tract of vacant land open to settlement not exceeding 
in area the tract covered by his claim or patent, and no 
charge shall be made in such case for making the entry 
of record, or issuing the patent to cover the tract 
selected.” 

In defining the purpose and meaning of the latter act, the 
Supreme Court in Roughton v. Knight , 219 U. S., 537, (56' 
L. Ed., 326), speaking through Mr. Justice Lurton, said: 

“The act (of June 1897) is neither more nor less than 
a proposal by the Government for an exchange of claims 
to land unperfected, or lands under patents, situated 
within the exterior lines of a forest reservation, for an 
equal area of public land subject to entry elsewhere.” 

The State Lieu Land Act, in addition to being an act per¬ 
mitting the State to select indemnity lands in lieu of lands 
which, for various reasons, it had lost as a part of its orig¬ 
inal school land grant, was also a standing offer of the Gov¬ 
ernment to exchange State lands which had been included in 
a Forest Reserve, for other Government lands outside of 
such reserves. 

Proceeding, the Supreme Court in Roughton v. Knight , 
clearly shows, that justice to parties whose lands had been 
included, without their consent, in forest reserves, required 
the passage of such act; the court says: 

4 . • %$ , , J . 

“The reason for the provision are found in the dis¬ 
advantages which result to such a settler or owner who 
had acquired his right before the creation of a reserva¬ 
tion in the public land surrounding it. He was thereby 
isolated from neighborhood association, and deprived of 









the advantage of schools and churches, and of the in¬ 
creasing value of his own land from occupation by others 
of the land thus devoted to reservation purposes.” 

The same reasons apply, and account for the exchange pro¬ 
visions in the State Lieu Land Act. It will be noticed that 
neither act requires the selection to be made under the di¬ 
rection, or with the approval of the Secretary of the Interior, 
as do many of the railroad grants, and the earlier school 
land grants. As to the time of the vesting of title, however, 
the State Lieu Land Act is more favorable to the State, than 
the Forest Reserve Lieu Land Act is to the selector there¬ 
under, in the following particulars: 

First: The State Lieu Land Act is a grant in prccsenti 
of the selected lands,—awaiting only their identification by 
selection, with all the characteristics of such a grant. The 
words used by Congress being “ other lands of equal acreage 
are hereby appropriated and granted and may be selected by 
said State;” whereas the Forest Reserve Lieu Land Act was 
not a grant in prcesenti; the words “grant” or “granted” 
not being used,—the language used merely being the settler 
or owner “may select in lieu thereof,” etc. 

Second: The State Lieu Land Act here under considera¬ 
tion expressly provides that the “selection of such lands in 
lieu thereof by said State or Territory shall be a ivaiver of 
its right to said sections,” thus showing that Congress in¬ 
tended that the act of “selection” should, of itself, “be a 
waiver” of the State’s rights in the relinquished land, with¬ 
out awaiting the approval of the selection by the Land De¬ 
partment; and it has been so held in the Deseret case, supra. 

Third: The beneficent purposes of the State Lieu Land 
Act—with no element of sordid or selfish interest to be 
served—being a grant to the State for educational purposes, 
for the benefit of all its citizens, entitles such act to a more 
liberal construction in favor of the grantee than applies to 
the Forest Reserve Lieu Land Act, in which the United 
States is merely making an offer of exchange, with no benefi¬ 
cent purposes in view. The wisdom of such a liberal rule of 
construction in favor of the State under this act is empha- 






sized when it is borne in mind that all the school land grants 
rest upon a recognition of the fact that not only the growth 
and progress and development of our country depend upon 
the general education and intelligence of our people, but that 
the very life and perpetuity of the nation itself, rest upon 
the standard of mental development of our citizens, which 
general education alone can give. When these facts are kept 
in mind, it will be appreciated, that in the highest sense of 
the term, a due regard for the general welfare requires that 
this act should be liberally construed in favor of the State. 

And the importance of taking into consideration this gen¬ 
eral welfare phase of the question, is manifest when we re¬ 
member the far reaching effect of the decision here to be 
rendered,—that it applies to the school lands, of all of 
the public land states, and that there is every reason why 
such states, in the interest of education, in administering 
their school lands, should reap all the benefits, and enjoy all 
the royalties that result from a liberal construction of such 
Statute, just as the State of Wyoming is now doing with 
these lands in the present case. 

A more critical and detailed examination of the Statute 
here involved, we make later, when treating especially of the 
grant in presenti phase of the act. 

The Government's Entire Case Here Rests on the Mean¬ 
ing of a Favorable Dictum in the Cosmos Case, Since 
Rejected by the Same Court That Uttered it. 

At the very outset of our argument, we wish to call atten¬ 
tion of the court to the fact, that the Government’s whole 
case here rests upon its interpretation of the Cosmos case , 
190 U. S., 301; 47 L. Ed., 1064; which failing, causes the Gov¬ 
ernment’s entire case to fail; which interpretation has since 
been rejected by the same court,—and the decision of the 
lower court based on such interpretation reversed, in 
Daniels v. Wagner , 237 U. S., 547; 59 L. Ed., 1102. The 
statute being construed in the Cosmos case and in Daniels v. 
Wagner was the Forest Reserve Lieu Land Act of June 4, 
1897, already mentioned. It is therefore of primary impor¬ 
tance, that we determine what the Cosmos case actually de- 
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eides, before taking up the general argument of this case. 

The marked tendency of the Land Department to adopt 
and follow the general language in Supreme Court opinions, 
—not justified by the point actually decided in such cases,— 
and the tenacity and persistence with which the Department 
adheres and clings to its decisions so doing, even after the 
meaning attributed to the language relied upon has been re¬ 
jected, and after the decisions based thereon have been 
reversed by later decisions of the same court, is most forcibly 
illustrated in the Department's decisions and attitude con¬ 
cerning the date equitable title vests, both under railroad 
land grants, and in exchanges under the Forest Reserve Lieu 
Land Act of 1897. 

For instance, the misleading general language of the Sjoli 
case, 199 U. S., 564; 50 L. Ed., 311, to the effect, that equit¬ 
able title to railroad indemnity land, does not vest until the 
selection lists are approved by the Secretary of the Interior, 
was adopted by the Land Department as the law, and is still 
held by the Land Department to be the law, notwithstanding 
the Supreme Court in the later Weyerhaueser case, 219 U. S., 
380; 55 L. Ed., 258, has explained and distinguished such 
general language, and rejected such doctrine, and clearly de¬ 
cided that the equitable title vests in the railroad company 
at the time of filing its lists of indemnity selections and is 
not postponed until the Secretary approves such list. 

This course of procedure of the Land Department is shown 
by its recent attitude in the case of Central Pacific R . R. Co. 
v . Lane, 46 Appeal Cases, (District of Columbia) 473, de¬ 
cided in 1917; where with the utmost zeal, the Department is 
found contending that the dictum of the Sjoli case is still 
the law, notwithstanding the later Weyerhaueser case hold¬ 
ing otherwise. 

The court's special attention is invited to this decision of 
the Court of Appeals of the District of Columbia, as a most 
recent, exhaustive and able review of the authorities on this 
subject. In that case the Department's contention that a de¬ 
partmental withdrawal for a power site under the Pickett 
Act took precedence over a prior unapproved railroad indem- 
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nity selection, was rejected by the court, and the Department 
was enjoined from cancelling the railroad’s indemnity selec¬ 
tion lists, and was directed to approve the plaintiff’s selec¬ 
tion list for patent. 

Likewise under the Forest Reserve Lieu Land Act of 1897, 
the Land Department has followed certain general language 
of the Cosmos case, 190 U. S., 301,—that was entirely beyond 
the point decided and not necessary to a decision of the 
case,—and made it the ground for holding that equitable title 
to a Forest Reserve Lieu selection does not vest until ap¬ 
proval of the selection by the Secretary of the Interior. And 
the Department here still continues to adhere, with apparent 
confidence, to this construction of such language in the Cos¬ 
mos case, although the error of so doing, has been clearly 
pointed out by the Supreme Court in Daniels v. Wagner, 
237 U. S., 547, where the decision of the lower court relying 
upon this same erroneous construction of the Cosmos case 
was reversed, in an opinion written by Mr. Chief Justice 
White, in which, with incisiveness rarely equalled, he exposes 
the fallacy of the contention confronting us here. 

Analysis of the Case Chiefly Relied Upon by the Com¬ 
plainant—the Case of Cosmos Exploration Company 
v. Grey Eagle Oil Company, 190 U. S., 301, (47 L. Ed., 
1064)—Showing That Such Decision Decided Nothing 
Opposed to Defendant’s Contention Here. 

Owing to the use of some general language in the opinion 
in the Cosmos Case ,—not essential to the point involved or 
the issue decided,—that case has frequently been cited as 
holding that equitable title to a Forest Reserve Lieu Land 
Selection under the Act of June 4, 1897, cannot vest in the 
selector until the selection has been approved by the Land 
Department. That such case is not properly susceptible of 
this interpretation,—although it has been, and still is, so re¬ 
garded by the Land Department,—we think not only is abun¬ 
dantly shown (1) from an analysis of the case itself, but 
(2) by the decision of the same court in the later case of 
Dcmiels v. Wagner, 237 U. S., 547, (59 L. Ed., 1102), reject¬ 
ing such interpretation. 
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(1) Analysis of the Cosmos Case Itself 

The case arose upon a bill asking for an injunction, and 
for a judgment that complainants had a “complete equit¬ 
able title'' under certain offered Forest Reserve lieu selec¬ 
tions. The selections had been filed, but as was noticed, they 
had never been perfected by non-occupancy affidavits. Ad¬ 
verse mineral claimants filed timely contests alleging min¬ 
eral claims in themselves, the mineral character of the land, 
and fraud in the making of the selections. These contests 
with the issues thus tendered were before the Department, 
and not decided at the time of the suit. The complaint asked 
for an injunction “restraining defendants from interfering 
with claimants' entry upon the land" and also for a judg¬ 
ment “that the full and complete equitable title # * * is 
vested in the complainant * * * and that the adverse claims 
of defendant thereto should be decreed to be wholly without 
right and that complainant have judgment for the possession 
of the land * * V This was the case, and the decree of 
the Circuit Court of Appeals sustaining defendant’s de¬ 
murrer to the bill was sustained, but without prejudice to 
such future proceedings as claimants might be advised. 

Plainly enough the action was an effort to step by, and en¬ 
tirely avoid the departmental jurisdiction of the cause, and 
of the conflicting claims, and foreclose through a decree of 
court the contest then pending against complainant in the 
Land Department. What the court decided, and all that it 
decided, was that this could not be done; and so the jurisdic¬ 
tion was denied. 

It should be kept in mind that the plea before the court 
was for an adjudication of such a full title in the complain¬ 
ant when its selection had been no more than filed with the 
local land office, and it was that plea that called forth the 
decision made. 

There is not an utterance in the opinion, anywhere that 
we can find, to impeach the soundness of the prior Van De- 
vanter decision in Kern Oil Co. v. Clarke, 30 L. Ed., 550, or 
subtract the least particle from the rule there laid down, to 
the effect that after the selector had fully complied with the 
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law that the Government could not divest him of the rights 
thereby acquired. On the contrary, in one or two incidental 
ways the decision agrees with the departmental case. It is 
remarked, that it is the duty of the Secretary to take up and 
decide the pending selections on their merits, and that when 
decided, and if favorably decided, it may be that the title 
will relate back to the filing in the local land office. 

The gist of the whole case ivas that complainant had mis¬ 
taken his remedy. He was properly relegated to the trial of 
his cause upon the merits in the Land Department, where 
he lost. 

The Cosmos case was not novel, but presented the same 
sort of controversy that has been often in the same court 
similarly declined. With strong insistence in many cases it 
has been held that the courts cannot invade the departmental 
jurisdiction, and will not permit through mandamus, or in¬ 
junction proceedings, or in any other way, a court hearing, 
upon the merits of a case properly before the Department. 
The Departmental jurisdiction is special and exclusive, and 
so long as it is attached to any cause it cannot be displaced 
by an appeal to the courts. (See Gaines v. Thompson , 72 
U. S., 347; 19 L. Ed., 62; Brown v. Hitchcock , 173 U. S., 473, 
477; 43 L. Ed., 772; Oregon v. Hitchcock , 202 U. S., 60; 
50 L. Ed., 934. 

That this was the sole issue in the Cosmos case , is clearly 
shown from the following opening extract from the opinion 
of Justice Peckham, p. 1070: 

“An examination of the complainant’s bill shows that 
it does not ask for an injunction until the decision of the 
Land Department upon the matters pending therein. 
The complainant ignores those proceedings so far as to 
claim now the final adjudication by the court, based upon 
its alleged equitable title to the three quarters interest 
in the land selected * # * The Court is, therefore called 
upon in advance of, and without reference to the action 
of the Land Department, to determine complainant’s 
right and title to the three quarters interest in the se¬ 
lected land; and a final decree is asked determining the 
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interest of the parties in this land, while the question in 
relation to the title is still properly before the Land De¬ 
partment and not yet decided. This we cannot do.” 

That the decision only covered this point is plainly evident 
by the concluding paragraphs thereof reading as follows, 

p. 1073: 

“Concluding as we do, that the question whether the 
complainant has ever made a proper selection of land, 
in lieu of the land relinquished, has never been decided 
by the Land Department, but is still properly before that 
Department, the courts cannot take jurisdiction and pro¬ 
ceed to decide such questions themselves. The Govern¬ 
ment has provided a special tribunal for the decision of 
such a question arising out of the administration of the 
public land laws. That jurisdiction cannot be taken 
awav from it by the courts. U. S. v. Schurz, 102 U. S., 
378-395; 26 L. Ed., 167-171. The bill is not based upon 
any alleged power of the court to prevent the taking out 
of mineral from the land pending the decision of the 
Land Department upon the rights of the complainant, 
and the court has not been asked by any averments in 
the bill, or in the prayer for relief, to consider that ques¬ 
tion. For the reasons stated, we think the bill does not 
state sufficient facts upon which to base the relief asked 
for, and the defendant's demurrer to the same was prop¬ 
erly sustained.” 

It is thus apparent, that the case really decided but the 
one question, that the courts would not intervene* to oust the 
jurisdiction of the Land Department, or to try in advance, 
the title to the questions of fact and law involved in a land 
controversy then properly pending before the Land Depart¬ 
ment. It is true that the court, at several places, uses some 
general language, not necessary to its decision, which when 
taken alone would seem to hold that equitable title to a 
Forest Reserve Lieu Land selection cannot vest in the se¬ 
lector until its approval by the Secretary of the Interior; 
but it is evident that in using such general far reaching 
language, the court was not considering so much the char¬ 
acter of title that the selector obtains by making the selec- 
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tion in full compliance with the law , as it was in considering 
the effect of the acts set forth hy the complainant in that 
case, as constituting such a full compliance with the law. 
For instance, the court says, p. 1065: 

“ Clarke did not file any affidavit of non-occupancy of the 
land so far as the record shows/' 

and quotation is made from the Land Office decision in Kern 
Oil Company v. Clarke, saying at p. 1072: 

4 ‘that a non-mineral affidavit should accompany the se¬ 
lection is not seriously questioned by appellants. It is 
just as essential that it should be accompanied by a 
vacancy or non-occupancy affidavit.” 

Proceeding further, the court says at 1073: 

“again in Grey Eagle Oil Co. v. Clarke, 30 Land Deci¬ 
sions, 570, it was also held that under the act of June 
4, 1897, it must be shown that at the date of selection, 
the selected lands were unoccupied as well as non¬ 
mineral in character, and that until that proof was sub¬ 
mitted y the selector had not done that which converts the 
offer of exchange, into a contract fully executed on his 
Part , whereby he secured a vested right in the selected 
land. It is unnecessary for the court to express an 
opinion as to the correctness of these views of the Land 
Department as stated in the opinions in the above 
cases.” 

The court could not have made it clearer, that in the de¬ 
cision of that case, it was unnecessary to take issue with or 
to express an opinion upon the correctness of the Land De¬ 
partment's views, as thus stated. It can, therefore, hardly 
be assumed that the court nevertheless did express an 
opinion, which it intended should be construed as a repudia¬ 
tion of the views expressed in such Departmental decisions. 

This disavowal by the court of the necessity for expressing 
an opinion in that case as to the correctness of the views of 
the Department in the Kern Oil and Grey Eagle Cases , at 
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least shows that the court considered that any such expres¬ 
sion of opinion—being unnecessary—would be dictum. 

Then let us see if the court’s language, upon which the 
Government is here relying, cannot be harmonized with what 
the court really decided in that case, without considering the 
same as in conflict with the views expressed by the Depart¬ 
ment in the Kern and Grey Eagle Cases. The language used 
by the court in the Cosmos Case , and relied upon by the 
Government, is as follows: 

“There must be a decision made somewhere regarding 
the rights asserted by the selector before a complete 
equitable title can exist.” 

It must be borne in mind that the court in that case was 
being called upon to adjudicate the full title to the land, be¬ 
fore the Department had acted upon the questions of law 
and fact involved in the controversy, then pending before it. 
And the language used by the court, here relied upon by the 
Government, was responding to the argument of the plaintiff, 
that he had fully complied with the law and was the equit¬ 
able owner of the land, and hence entitled to skip the juris¬ 
diction of the Department, and to have the court adjudicate 
the title. The court explained that the selector had not ac¬ 
quired the equitable title, merely because he claimed to have 
done so, and that his “assertions may or may not be true. 
Who is to decide!” The court then holds that it is the func¬ 
tion of the Land Department to decide these questions, prop¬ 
erly pending before it, before the intervention of the courts 
can be invoked. The court was trying to make it clear that 
the litigant acquired no such title as would warrant the in¬ 
tervention of the courts, until the decision of the Land De¬ 
partment had first been had upon the questions properly 
before it. It was the imperative necessity of such a decision 
by the Department, before the courts could exercise juris¬ 
diction, that the court sought to emphasize. 

What the court doubtless meant by the language relied 
upon by the Government here, was that until some such de¬ 
cision was made, the Department’s jurisdiction was exclu¬ 
sive, and the courts would not attempt to pre-judge the law 
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of a controversy pending therein. If by ‘‘equitable title"’ it 
was meant, such title as terminates the jurisdiction of the 
land office, and warrants adjudication by courts, then the 
statement was undoubtedly correct; for it is well settled, that 
a claimant of public lands must exhaust his rights and rem¬ 
edies in the land office, before resorting to the courts to 
settle or protect his right, except that the courts may enjoin 
waste, pending a decision by the Land Department. 

The court was evidently not passing upon what constituted 
full compliance with the law, nor upon the effect of the full 
compliance with the law by the selector; but was dealing with 
the selector’s attempt in that case to substitute his own judg¬ 
ment, for the judgment of the Land Department, as to 
whether or not he had complied with the law; for it says, 
p. 1072: 

“The application must comply with and conform to 
the statute, and the selector cannot decide the question 
for himself; * * * * the selector has not acquired title 
simply because he has selected land which he claims was 
at the time of selection vacant land open to settlement; 
nor does the filing of his deed conveying the land re¬ 
linquished, and the abstract of title with it, show neces¬ 
sarily that he was the owner of the land as provided for 
by the statute. So far as his action goes, it is an asser¬ 
tion on his part that he was the owner in fee simple of 
the land he proposed to relinquish, and that the deed 
conveys a fee simple title to the Government, and also 
that he has selected vacant land which is open to settle¬ 
ment, and that therefore he is entitled to a patent for 
such land. These assertions may or may not he true. 
Who is to decide?” 

The court holds that it was the function of the Land De¬ 
partment to decide these questions pending before it, before 
the intervention of the courts could be invoked. 

At several places in the opinion the language is much 
more comprehensive than the case required; and if taken 
literally, is in conflict with the well established law, as shown 
in Daniels v. Wagner, to the effect that when the law is fully 
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complied with by an entryman, and the title fully earned, he 
is to be considered the complete equitable owner, even though 
the Land Department decides otherwise. 

In Wyerhaueser v. Hoyt, 219 U. S., 380, (55 L. Ed., 258), 
in dealing with very much more difficult, and more positive 
general language in the Sjoli case, which for years had 
misled the Land Department and the lower courts, Mr. Chief 
Justice White said, p. 264: 

“If it be conceded that general language was used in 
the opinion in that case (the Sjoli case) which, when 
separated from its context and disassociated from the 
issues which the case involved, might be considered as 
here controlling, that result could not be accomplished 
without a violation of the fundamental rule announced 
in Cohen v. Virginia, 6 Wheat, 399; 5 L. Ed., 290, so 
often since reiterated and expounded by this Court, to 
the effect that ‘general expressions in every opinion are 
to be taken in connection with the case in which those 
expressions are used. If they go beyond the case, they 
may be respected, but ought not to control the judgment 
in a subsequent suit when the very point is presented for 
decision. ’ 

“The wisdom of the rule finds apt illustration here, 
when it is considered that not even an intimation was 
conveyed in the Sjoli case, of any intention to overrule 
the repeated prior decisions of this court concerning the 
operation and effect of the doctrine of relation, upon the 
approval by the Secretary of the Interior of a lawful 
list of selection. 

“That the general expressions in the Sjoli case are 
not persuasive here, clearly results from the demonstra¬ 
tion which we have previously made, that to apply them 
would be in effect to destroy the indemnity effects of the 
granting act. ,, 

And it may be said with equal force here, that to give to 
this general language of the Cosmos Case the meaning which 
the Government is claiming for it would practically destroy 
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the exchange feature of the Forest Reserve Lieu Land Act; 
as it is upon the ascertainable conditions at the time of the 
selection, that the selector must rely in making his selection, 
and not upon conditions that may thereafter occur. For¬ 
tunately, however, we are not driven to rely upon our own 
interpretation as to what the Cosmos case decided, but we 
have in the later case of Daniels v. Wagner, 237 U. S., 547, 
the Supreme Courts own interpretation of the meaning of 
the Cosmos case, upon the very question here at issue, 
namely, as to whether after a Forest Lieu selector had fully 
complied with the law, and completed his selection, and the 
same was pending in the Land Department unapproved, the 
Secretary could make other disposal of the property and 
the answer was unmistakably NO. 

(2) The Case of Daniels v. Wagner, 237 U. S., 547, (59 
L. Ed., 1102), Analyzed and Shown to Sustain our 
Contention Here and to Hold That the Cosmos Case 
(190 U. S., 301), is not Opposed to our Position. 

The case of Daniels v. Wagner, just mentioned, was a case 
in which the Secretary of the Interior had rejected a Forest 
Reserve Lieu selection, in all respects regular and valid, and 
had awarded the land to subsequent and subordinate claim¬ 
ants under the Homestead, Timber and Stone Acts. The 
reason given therefor being that as the local land officers had 
in the first instance erroneously rejected the Daniels Forest 
Reserve Lieu selection, when they should have accepted it, 
and as the entries of the homesteaders and others had been 
subsequently allowed, the Department would not be justified 
in canceling the later entries in order to protect the equities 
of Daniels under his prior selection; the Secretary using the 
following language in so deciding: 

“It matters not if Daniels’ application was in all 
respects regular and might have been allowed when pre¬ 
sented; yet it was within the competency of the Land 
Department to dispose of the said lands to other per¬ 
sons; and having done so Daniels will not now be heard 
to question the correctness of that disposition.” 

Daniels, relying upon his fully completed selection, as 







28 


vesting the equitable title in him, brought suit in equity 
against the successful entrymen, who had obtained patents, 
to have them declared trustees of the title for his benefit. 
The trial court, and on appeal, the Circuit Court of Appeals 
for the Ninth Circuit sustained a demurrer to Daniels’ com¬ 
plaint, on the ground that the action of the Secretary of 
the Interior in refusing Daniels’ claim was justified under 
the law as decided in Cosmos Exploration Co. v. Grey Eagle 
Oil Company, 190 U. S., 301, (47 L. Ed., 1064), holding that 
the selector’s title did not vest until approved by the Secre¬ 
tary; and it was therefore within his discretionary power to 
reject the selection and allow the homestead and other en¬ 
tries which were subsequent in time. 

In reaching this conclusion, the trial court (see Daniels v. 
Wagner, 194 Fed. pp. 973-975, refers to the case of Cosmos 
v. Grey Eagle Oil Co., 190 U. S., 303, and says: 

“In the latter case (the Cosmos case) the court said 
that the complete equitable title of the selector is not 
‘made out and cannot exist until a favorable decision by 
that Department (General Land Office) has been made 
regarding the sufficiency’ of the proof and his right to 
the selected land, and that ‘there must be a decision 
made somewhere regarding the rights asserted by the 
selector of the land under the act before complete equit¬ 
able title to the land can exist; the mere filing of papers 
cannot create such a title. The applicant must comply 
with and conform to the Statute, and the selector cannot 
decide the question for himself;’ and that authority to 
determine whether the selector has complied with the 
provisions of the act and the regulations of the Depart¬ 
ment is not vested in the local land officers, but in the 
Commissioner of the General Land Office, and until he 
has approved the application, the selector is not vested 
with the equitable title to the land he assumes to select.’ 
Under this rule, it seems to me that the plaintiff ac¬ 
quires no title or right to the land selected by him by 
the mere filing of his application, and that it was within 
the power and jurisdiction of the Land Department to 
reject the same and award the land to a subsequent 
entryman under the Timber and Stone Act; and as a 




consequence that the plaintiff is not entitled to the relief 
prayed for in his bill.” 


Upon appeal to the Circuit Court of Appeals that Court 
(_0o Fed., 235-238) speaking through Circuit Judge Gil¬ 
bert, cites the Cosmos case as authority for its decision 

and quotes therefrom, among other things, the following 
language: ' 8 


There must be a decision made somewhere regarding 
the rights asserted by the selector- of land under the act 
before a complete, equitable title to the land can exist! 
I he mere filing of papers cannot create such title.” 

f? commenting upon this language, the court of appeals 

stud, p. *J38 j I. 

• •>* V- V* - < . .» . (3 1 

t-‘It is urged that this language of the court is dictum 

. but we do not so regard it * * * * and we deem it con- 
trolling in the decision of the present case . 99 

That the entire decision of such court was based upon the 
decision m the Cosmos Case is evidenced by the following 
anguage of Judge Gilbert: “We consider the decision in 
the Cosmos Exploration case authority for sustaining the 

decree of the court below.” (See bottom of page 239 and 
top of page 240.) 

This construction of the meaning of the Cosmos Case was 
rejected by the United States Supreme Court when the case 
of Daniels v. Wagner reached such court upon appeal. In 
that case the Supreme Court replies to this holding of the 
lower court that its decision is based upon the Cosmos case 
by saying, “But we are of opinion that this interpretation of 
the Cosmos case cannot be justified.” (See 237 U. S nae-e 
560, and 59 L. Ed., page 1107.) ’ ^ 

It is true that the Supreme Court in Daniels v. Wagner 
does not, in so many words, repudiate the general language 
of the Cosmos case upon which the lower courts relied in 
reaching their decisions; but the Supreme Court rather 
places its decision upon the general ground that no such wide 
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or arbitrary discretion to decide contrary to the law, existed 
in the Secretary of the Interior. What the Supreme Court 
said on this subject is so sound, and applies so aptly to the 
action of the Secretary of the Interior in the present case, 
that we take the liberty of quoting the following rather 
lengthy extract therefrom, p. 1106: 

‘ * This brings us to determine whether the Land De¬ 
partment had a right to reject a prior lieu land entry 
or entries and award the land to subsequent and sub¬ 
ordinate applicants under the assumption that it pos¬ 
sessed a discretionary right to do so,—an authority the 
possession of which was sustained by both the courts 
below. 

t ‘In primarily testing the proposition from the point 
of view of principle it is well at once to exactly fix its 
true import. In doing so it is to be conceded (a) that 
the act of Congress gave the right to one whose land 
had come to be included by operation of law in a forest 
or other reservation to apply to the land office and ob¬ 
tain the right to enter an equal amount of public land 
upon the surrender to the United States of the land 
situated in the reservation, and upon the doing and of¬ 
fering to do everything required by the law, or the law¬ 
ful regulations of the Land Department to be done or 
offered to be done for that purpose; (b) that in the 
particular case the application to enter the lieu land 
came within the grant of the statute, and all that was 
required by law or lawful regulation was done by the 
applicant in order to obtain entry; and (c) that it was 
the plain duty of the proper authorities of the depart¬ 
ment on the filing of the entry in due course under the 
law to grant it. When these conclusions are accepted it 
results that the claim of discretionary power is sub¬ 
stantially this: That in a case where, under an act of 
Congress, a right is conferred to make an application to 
enter public land, and a duty imposed upon the Depart¬ 
ment to permit the entry, the Department is authorized 
in its discretion, to refuse to allow that to be done which 
is commanded to be done, and thus deprive the indi¬ 
vidual of the right which the law gives him. And it 
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becomes, moreover, certain that the necessary result of 
this assertion is the following: That although Congress 
may have the power to provide for the disposition of 
the public domain and fix the terms and conditions upon 
which the people may enjoy the right to purchase, it has 
not done so, since every command which it has ex¬ 
pressed on this subject may be disregarded, and every 
right which it has conferred on the citizen may be taken 
away by an unlimited and undefined discretion which is 
vested by law in the administrative officers appointed 
for the purpose of giving effect to the law. When the 
true character of the proposition is thus fixed it becomes 
unnecessary to go further to demonstrate its want of 
foundation. And the inherent vice which thus clearly 
appears from the mere statement of the proposition 
when reduced to the ultimate conceptions which it in¬ 
volves, is not relieved by the suggestion that the action 
taken in this case by the Department rested not upon 
the assumption that there was a general discretion, but 
upon the assumption that such discretion arose because 
of the primary mistake made by the local land officers 
concerning the lieu entry and the allowance of the filing 
of claims which were subsequent in date. We say this 
because thus seemingly to limit the discretionary power 
exerted would, in our opinion, aggravate its manifest 
unsoundness, for the power as thus qualified would come 
to this: That the commission of a wrong by the officers 
of the Department in disobeying the act of Congress and 
in denying to an individual a right expressly conferred 
upon him by law, would become the generating source 
of a discretionary power to make the disobelience of law 
lawful, and the taking away of the right of an indi¬ 
vidual legal. But this, in another form of statement, 
brings the proposition back to its real and essential 
basis.’’ 

We submit with absolute confidence that the foregoing 
decision in Daniels v. Wagner, both in the point actually de¬ 
cided, and upon principle and reasoning, is conclusive of 
this controversy. 

The decisions do not contain a more conclusive affirmation 
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of the soundness of our position, that when an entryman has 
fully compJied with the law and thus earned the title, that 
he cannot be deprived thereof by any subsequent depart¬ 
mental action. 

iti *1 * : . k J ‘ 9 

Take the facts of the present case, where admittedly it 
was the duty of the Secretary of the Interior as promptly 
gs possible to approve the selection in question, but through 
delay or neglect over two years were permitted to pass with¬ 
out action, when the land was included in a general with¬ 
drawal as a part of a petroleum reserve, and it was not until 
two years later (over four years after the land was selected) 
that tfye land was discovered .to be mineral in character. 
Had the Secretary promptly performed his duty, as pre¬ 
scribed by the; law, the selection would have been approved, 
and the title admittedly vested, years before the occurring of 
the impediments which, it is claimed, prevent the Secretary’s 
approval of the selection. ; , . 

9 

• r » . i . 

s • • : * * • ’ 

t “ 

The Government’s Construction of. Daniels vs. Wagner 

0 • 4 ** f 

In attempting to dispose of : the case of Daniels v. Wagner, 
(237 U. S., 547,) as sustaining the ptfsitiori of the Stfete of 
Wyoming here, the Honorable Bo Sweeney, Assistant Secre¬ 
tary of the Interior, when this case was before the Department, 
said (Trans, p 948, folio 70): 

• r • ' » 

* r r . , \ ' " ' ' 

“Daniels v . Wagner involved the rights of a Forest 
Reserve Lieu selector under a prior selection as against 
individuals who received patent under subsequent home¬ 
stead arid timber and stone entry. The Land Department 
there had claimed the right under its discretionary pbwer 
to reject a prior reserve lieu selection and patent the land 
to subsequent claimants. This the Supreme Court held 
was beyond its power.” 

Why did the Supreme Court so hold, we ask. Because the 
lieu selector by full compliance with the law, had acquired a 
vested right , which made the later entries unlawful , and the 
Government’s patent in their favor of no avail . When this 
case was before the Secretary of the Interior,—in the decisions 
both of Assistant Secretary Sweeney, and upon re-hearing 
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before First Assistant Secretary Vogelsang—the discussion 
in the Departmental opinions, of the case of Daniels v. Wag¬ 
ner, was prefaced with the following quotations from the 
official syllabus of such case, namely (Trans, p. 948): 

‘ 4 One who had done everything essential, exacted either 
by law or the lawful regulations of the Land Department, 
to obtain a right from the Land Office, conferred upon him 
by Congress, cannot be deprived of that right either by 
the exercise of discretion or by a wrong committed by 
the land officers.’’ 

It is then sought to show that this Daniels case is not in 
conflict with the principles announced in the Cosmos case. 

4 

Upon re-hearing, First Assistant Secretary Vogelsang 
attempted to dispose of the Daniels case by saying (Trans, p. 
56, folio 79): 

“This department had disregarded the rights of the 
prior forest lieu applicant, and had patented the lands to 
junior homestead and timber land claimants. This was 
done, under the assumption that the officials of the Land 
Department possessed a broad discretionary power to so 
dispose of the land upon equitable considerations. The 
court (in Daniels v. Wagner) decided there was no basis 
for the assumption of such a discretionary power * * * 
The court did not decide, that the lieu selector by compli¬ 
ance with all the essential requirements of the law and 
regulations, had obtained a vested equitable title to, or a 
vested interest in the land. It was decided that by the 
acts of the lieu selector he acquired priority, and a right 
that was paramount to subsequent claims.” 

While the official syllabus of the Daniels case does not sus¬ 
tain this attempted distinction, yet we think the point made 
by the Honorable First Assistant Secretary is a mere distinc¬ 
tion, without any difference. We are not sticklers for any 
particular phraseology of statement, but insist that both in 
principle, and in the point actually decided, the Daniels Case 
is conclusive of this case, and certainly held, that the lieu selec¬ 
tor’s rights,—whether called the full equitable title or not, 
vest at the time of selection, with sufficient force to defeat any 


subsequent entries, however, strong, and that a subsequent 
disposal of the property to another by the United States was 
unlawful. 

Our response to the Secretary’s argument is, that if a forest 
lieu selection is good as against “junior homestead and timber 
land claimants,” it is for the same reason good against “junior 
executive withdrawals” or “junior oil discoveries,” as they 
are as much 44 subsequent claims” as were the subsequent 
homestead and timber entries in the Daniels Case . The deter¬ 
mining factor is,—are the claims asserted “subsequent” to 
the time of the full compliance with the law by the selector. 
If they are, they are invalid, and they cannot impair the 
selector’s rights which become fully vested by his full compli¬ 
ance with the requirements of the law; and it is immaterial 
whether the subsequent claim so invalidated, is that of a sub¬ 
sequent homesteader, a subsequent attempted withdrawal of 
the land under act of Congress or otherwise, or a subsequent 
discovery of mineral thereon; these subsequent happenings 
can no more affect the vested rights of the selector than they 
could if he had patent for the land. 

In the brief of counsel for the Government in this case (page 
25) attention of the court is called to the view of the Daniels 
Case so entertained by the Assistant Secretaries of the In¬ 
terior when this case was before them; counsel says: 

44 In that case (the Daniels Case) it would seem that 
the land department had actually passed upon the facts 
involved in favor of the applicant and, without authority, 
sought to grant the property to another instead of the 
applicant who had a prior right. ’ ’ 

In response to these comments on the Daniels Case , and the 
attempt to differentiate the same from this case, we wish to 
ask, how does it distinguish the Daniels Case from this case 
by saying that the former case was a case between the selector 
and the individual claiming under a later entry, and was not 
a case between the selector and the United States, as is this 
case? In the Daniels Case the selection had never been ap¬ 
proved by the Secretary of the Interior, yet it was held good 
against a subsequent entryman having United States patent 
therefor. A United States patent is the most formal and con- 
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elusive evidence of ownership that the law can confer. It 
passed to the defendants in the Daniels Case all the title, inter¬ 
est and dominion over the land that the Government pos¬ 
sessed, and therefore the patentee stood in the Governments 
shoes so far as the title was concerned; and the reason that 
such patents did not pass the equitable as well as the legal title, 
was, that the equitable title had already passed to the selector, 
by his prior unapproved selection, and the Government had no 
lawful right to make any other disposition of the property; 
hence the patentee was rightfully held to be a trustee of the 
legal title for the benefit of the selector, who was entitled to 
the land. What difference does it make, that the Secretary of 
the Interior in the Daniels case, claimed the right to reject the 
Daniels selection, and allow and patent the later entries, as a 
proper exercise of his “discretionary powers” rather than 
under a positive legal right to do so? The reason, he had no 
such “discretionary power,” was, because he had no legal right 
to reject the title of the selector who had fully complied with 
the law. This is clearly pointed out in the opinion in Daniels 
v. Wagner in the very terse and forcible language heretofore 
quoted from such case. 

Referring to the point in the brief of counsel for the Gov¬ 
ernment, that in the Daniels Case the “Land Department had 
actually passed upon the facts involved in favor of the 
applicant.” 

We submit that in the Daniels Case the Secretary of the 
Interior had never passed upon the facts, in any way so as to 
approve the lieu land selection. He had merely ordered the 
local land office to accept and file the selections, which for some 
reason, had not been done (and which it was clearly their duty 
to do, whether the selections were afterwards approved by the 
Secretary or not). This order could in no wise be constructed 
as an approval of the selections, and neither the land depart¬ 
ment, nor the court, so regarded it. We submit that this at¬ 
tempted distinction is trivial and is really no distinction at all; 
but is in entire keeping with the casual and perfunctory man¬ 
ner in which the Land Department has uniformly disregarded 
or misinterpreted both Weyerhauser vs. Hoyt and Daniels vs. 
Wagner . 


The case of Dcmiels v. Wagner, having removed the mysti- 
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fvinsr cloud from the general language of the Cosmos Case 
relied upon’by the Government here, and having reversed the 
decision of the lower court relying upon such general langiage 
it likewise established the law, that overrules all of the Depart 
mental decisions based upon this misapprehension as to wliat 
SJ ToL. Case really decided. So we can disregard such 
decisions of the Department; and when tins■ “don ,^ * 

virtuallv disposed of all the cases upon which the Government 
here relies; but as the Supreme Court in Daniels v. Wagner 
did not go into a critical examination of the statute tliei e 1 - 
volved or ihto the philosophy of such statute, or make any 
analysis of the underlying principles,—such case being more 
in the nature of a summary negation of the contentions whic 
confront us here,-we invite the attention of the court to the 
very able affirmative vindication of our views, found m Die 
Land Department cases, in what are known as the Van De- 
vanter decisions, in 30th Land Decisions, written by Mr. Jus- 
tice Van Devanter when he was Assistant Attorney enera 
for the Interior Department in 1901, construing the exchange 
provisions of the Forest Reserve Lieu Land Act of 1897, then 
before the Department of the Interior. 


The Van 


Devanter Departmental Decisions Construing 
The Forest Lieu Land Act of 1897 


These decisions analyze the meaning of the Forest Lieu 
Land Act with such clarity, vigor and ability that we nee go 

no further. See 


Gideon F. McDonald, 30 Ld. 124. 

Clark vs. Northern Pac., 30 Ld. 145. 

Kern Oil Co. vs. Clarke, 30 Ld. 550. 

Gray Eagle Oil Co. vs. Clark, 30 Ld. 570. 
Mary E. Coffin, 31 Ld. 175. 

Kern Oil Co. vs. Clarke, on Review, 31 Ld 
Bakersfield Co. vs. Saalburg, 31 Ld. 312. 


288. 


An examination and review of these cases will 
minating in the present case, in view of the great 
the statutes there, and here, being construed. 


be very illu- 
similarity of 


In the Gideon F. McDonald Case, the question arose m 
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response to the request for instructions asked of the Secretary 
of the Interior by the Commissioner of the General Land Office. 
The facts there were, that a selection of land had been prop¬ 
erly made by McDonald under the Forest Reserve Lieu Land 
Act, but before approval of the selection by the Department 
the lands relinquished to the Government as a basis of selec¬ 
tion, were by proclamation of the President excluded from the 
boundaries of the Forest Reserve. The question arose as to 
whether, in view of this fact, the selection would still be ap¬ 
proved by the Department, and upon this subject it was said: 

“When the selection was filed the land embraced in the 
accompanying deed of relinquishment and re-conveyance 
was within the limits of a Forest Reserve and a proper 
basis for selection under said act; and the land selected by 
McDonald in exchange was, according to the records of 
your office, of the character subject to such selection 
and free from any other claim or appropriation. By 
his deed of relinquishment and reconveyance to the United 
States of his own lands situate within the boundaries of 
a Forest Reservation, and by his selection of the lieu land 
McDonald accepted the standing offer or proposal of the 
Government contained in the Act of June 4, 1897, and 
complied with its conditions, thereby converting the mere 
offer or proposal of the Government into a contract fully 
executed upon his part, and in the execution of which by 
the Government he had a vested right . After McDonald 
had fully complied with the terms on which the Govern¬ 
ment by said act had declared itself willing to be bound, 
no act of either the executive or legislative branch of the 
Government could divest him of the right thereby ac¬ 
quired.” 

It will thus be seen, that the Department held that the relin¬ 
quishment of the forest reserve land, and the selection of 
vacant land open to settlement, constituted “a contract fully 
executed” upon the part of the selector, at the instant of the 
selection. The fact that the land was not eligible for relin¬ 
quishment at the date of approval of the selection was held to 
be immaterial, if the same was eligible at the date the selection 
was made, as it was at that date, the selection became a “con¬ 
tract fully executed” upon the part of the selector. 
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In the case of Clarke v. Northern Pacific, supra, the above 
language of the McDonald case is quoted with approval. In 
that case the selected land after selection, but prior to appro¬ 
val by the Land Department, was included in a Presidential 
order withdrawing the land from disposal until it was deter¬ 
mined whether or not it should be reserved for forest pur¬ 
poses. The question the Department was called upon to decide, 
was, as to whether or not the withdrawal or attempted with¬ 
drawal could affect Clarke’s selection of the land already made 
but not yet approved. After quoting the above extract from 
the McDonald Case the decision proceeds as follows: 

“The same principle announced in the case of McDon¬ 
ald applies in the case at bar. If the land selected by 
Clarke was subject to selection at the time he made selec¬ 
tion thereof, and if, as appears to have been the case, the 
lands embraced in his deed of relinquishment and recon¬ 
veyance were proper bases for his selection, he acquired 
at the time of filing such selection and deed of relinquish¬ 
ment and reconveyance, vested rights in the execution by 
the Government of its part of the contract for the ex¬ 
change of lands . The lands embraced in his selection 
were therefore not subject to the said withdrawal, having 
been previously appropriated and segregated from the 
other public lands in said township by such selections” 

The leading case in the Department construing the Forest 
Lieu Act of 1897, however, is the case of Kern OH Company v . 
Clarke, 30 L. D., 550. This is an illuminating case, showing a 
remarkable grasp of the principles of the public land laws 
applicable to the subject under consideration, and contains an 
exhaustive review of the authorities both of the courts and the 
Land Department. Its arguments and conclusions are so per¬ 
tinent here, that we ask the indulgence of the court, for our 
extensive quotations therefrom. 

That was a test case between selectors under the Forest 
Reserve Lieu Land Act, on the one hand, and mineral claim¬ 
ants on the other; the latter relying upon oil discoveries made 
after the lieu selections were made, but before they were 
approved by the Secretary; the case involved lands in the 
Kern River Oil Fields in California. 
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The case was exhaustively briefed by counsel, and 
orally argued before Assistant Attorney-General Van 
Devanter sitting for the Secretary of the Interior; and his 
opinion at once became one of the landmarks in Departmental 
jurisprudence, unanswerably settling the question as to when 
title vests under Forest Reserve Lieu land selections. The 
decision also effectively shows that the doctrine of the Barden 
Case construing railroad land grants, is not applicable to such 
a statute as was there being construed. 

In announcing the law, applicable to the facts there being 
considered, the Assistant Attorney-General, acting for the 
Secretary, said (p. 556): 

“When do rights under the selection become vested? 
In the disposition of the public lands of the United States* 
under the laws relating thereto, it is settled law: (1) 
That when a party has complied with all the terms and 
conditions necessary to the securing of title to a particular 
tract of land, he acquires a vested interest therein, is 
regarded as the equitable owner thereof, and thereafter 
the Government holds the legal title in trust for him; (2) 
that the right to a patent once vested, is, for most purposes, 
equivalent to a patent issued, and when in fact issued, the 
patent relates back to the time when the right to it be¬ 
comes fixed; (3) that the conditions with respect to the 
state or character of the land as they exist at the time 
when all the necessary requirements had been complied 
with by persons seeking title, determine the question 
whether the land is subject to sale or other disposal, and 
no change in such conditions subsequently occurring can 
impair or in any manner affect his rights.’ ’ 

In support of these conclusions, and fully sustaining them, 
are cited and examined many leading United States Supreme 
Court cases. Of the Departmental administration of the act, 
and of the necessary official examination of all proceedings had 
thereunder, it was said (p. 560): 

“That the administration of the act in question falls 
within the jurisdiction of the land department there can 
be no doubt (Bishop of Nesqually v. Gibbon, 158 U. S., 155, 
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167). Selections under the act are therefore subject to 
examination by the officers of the Land Department until 
the issuance of patent. This examination is had for the 
purpose of ascertaining and declaring whether or not the 
selector, by compliance with all the necessary requisites, 
has entitled himself to a patent, and not for the purpose 
of determining whether or not these officers will consent 
to the selection. If the examination, whether had at the 
instance of third parties claiming against the selections, 
or in ex parte proceedings, discloses that the selector has 
fully complied with all the necessary requisites, and has 
honestly and correctly disclosed the title to the land relin¬ 
quished, and the condition and character of the land 
selected, and that the records of the Land Department 
disclose no obstacle to the relinquishment or selection, the 
duty of the land officers is clear; they must patent the land 
to the selector and they have no discretion to do otherwise. 
The rights of the selector, however, attach and take effect 
at the point of time when he has done all that is incumbent 
upon him to do in the premises, and are not postponed to 
the time when that fact is ascertained and declared by the 
land officers” 

And that the Land Department has no power to destroy a 
title once vested, it is said (pp. 565-566): 

‘‘This jurisdiction (of the Land Department) extends to 
determining the question whether or not the equitable title 
has passed; but it has never been held that where such 
title has once actually vested the Land Department has 
the power to destroy it * * * The Land Department 

has the jurisdiction and power, at any time before a patent 
is issued to institute and carry on, after appropriate no¬ 
tice, such proceedings as may be necessary to enable it to 
determine whether the selected lands were of the requisite 
class and character, and whether the selection was in 
other respects regular and in conformity with the require¬ 
ments of the act. But the determination when had, must 
relate to the time when, if at aU, the selector has done all 
that is required of him in order to perfect his right to a 
patent” 

In the same case the mineral claimants invoked the doctrine 
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of the case of Barden v. Northern Pacific, 154 U. S., 288, L. 
Ed., as applicable to that case, but in response to this position 
it was held that (p. 561): 

“The selections of lieu land under this act are essen¬ 
tially different from selections of indemnity lands by rail¬ 
road land grant companies to supply losses in the place 
.limits of their grants. Most, if not all, of the railroad land 
grants which contain indemnity provisions, require that 
indemnity lands shall be selected by the Secretary of the 
Interior, or that the selection shall be made under the 
direction or subject to the approval of that officer. The 
railroad indemnity selections have none of the elements 
of an exchange of land for land. The railroad company 
surrenders no title and the Government receives none. 
Such are not the provisions and effect of the statute here 
under consideration. The selection is to be made by the 
owner or claimant who makes the relinquishment, and the 
only conditions imposed by the statute are that the tract 
selected shall be ‘vacant land open to settlement . 1 The 
contention that the same principles should govern both 
classes of cases cannot be sustained / 1 

Then after a careful analysis of the railroad land grant 
statutes involved in the Barden Case, the conclusion is reached 
that the case has no application, in the following words (p. 
563): 

“Manifestly , the principles announced in that case (the 
Barden Case) were intended to he controlling only in the 
administration of railroad land grants, and other land 
grants of like nature, which are to be strictly construed 
against the grantee and in favor of the Government.” 

Quotation is then made from the case of Leavenworth Rail¬ 
road Company v. United States (92 U. S. 733) as follows (p. 
563): 

“The grant under consideration is one of a public na¬ 
ture. It covers an immense domain, greater in extent 
than the area of some of our largest states, and must be 
strictly construed ” 
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Then proceeding, it is said: 

“It was not intended by the decision in the Barden Case 
to overrule, or in any manner interfere with the principles 
enunciated in numerous earlier decisions, as we have seen, 
with respect to purchases and entries made under the laws 
relating generally to the disposal of the public lands. 
Those principles still prevail in all their original force 
and effect, and they have been frequently recognized by 
the Supreme Court since the decision in the Barden Case. 
See Hedrick v. Atchison, etc., Railroad , supra, and Shaw 
v. Kellogg (170 U. S., 312, 42 L. Ed. 1059).” 

Shaw v. Kellogg is a case which involved the construction of 
a statute in many respects similar to the one here under con¬ 
sideration. By act of June 21, 1860 (12 Stats., 71-2), Con¬ 
gress made provision for the adjustment of a dispute between 
the claimants under two conflicting Mexican grants, to a large 
body of land in the vicinity of Las Vegas, New Mexico. The 
claimants under the elder grant had signified their willingness 
to waive all claim to the land in controversy if permitted to 
take land elsewhere, and the act gave to them—the heirs of 
Luis Maria Baca—the right “to select, instead of the land 
claimed by them, an equal quantity of vacant land, not mineral, 
in the Territory of New Mexico.” The selections were to be 
made within three years and were to be in square bodies not 
exceeding five in number. They were made within the time 
limited. Number 4 of the series authorized was involved in 
the case referred to. Speaking of the time with respect to 
which rights under the selection became vested, the court said 
(pp. 332-3): 

‘ 1 The grantees, the Baca heirs, were authorized to select 
this body of land. They were not at liberty to select lands 
already occupied by others. The lands must be vacant 
Nor were they at liberty to select lands which were then 
known to contain mineral. Congress did not intend to 
grant any mines or mineral lands, but with these excep¬ 
tions their right of selection was coextensive with the 
limits of New Mexico. We say * lands then known to cun 
tain mineral / for it cannot he that Congress intended that 
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the grant should he rendered nugatory by any future 
discoveries of mineral. The selection was to be made 
within three years. The title was then to pass, and it 
would he an insult to the good faith of Congress, to sup¬ 
pose that it did not intend that the title when it passed 
shoidd pass absolutely, and not contingently upon sub¬ 
sequent discoveries. This is in accord with the general 
rule as to the transfer of title to the public lands of the 
United States. In cases of homestead, pre-emption or 
townsite entries, the law excludes mineral lands, but it 
was never doubted that the title once passed was free 
from all conditions of subsequent discoveries of mineral. 

Commenting upon the statute being considered in this case 
of Shaw v. Kellogg, the opinion in the Kern Oil Co. Case, says 
(p.564): 

“The two acts, considering, as must be done, that the 
exception of ‘mineral lands’ from the operation of the 
homestead law is a part of the act of 1897, are, in effect, 
the same, with respect to the matter now under considera¬ 
tion. The supreme court held, in the Shaw-Kellogg case, 
that lands vacant and ‘not known to contain mineral’ at 
the time of selection, passed under the act of 1860, wheth¬ 
er subsequently discovered to be mineral or not. The 
same rule should be applied to selections under the act 
of 1897. It would be strange indeed , if by the latter act, 
Congress intended that one who, accepting the govern¬ 
ment’s offer of exchange, relinquishes a tract to which he 
has obtained full title in a forest reservation, and in lieu 
thereof selects a tract of land which at the time is vacant 
and open to settlement, and does all that is required of 
him to complete the selection and to perfect the exchange, 
should thereby acquire only an inchoate right to the se¬ 
lected tract, liable to be defeated by subsequent discov¬ 
eries of mineral at cmy time, before patent, or before final 
action upon the selection by the land department. Such 
a construction would not only tend to defeat the objects 
for which the act was passed, by discouraging owners of 
lands in forest reservations from giving up their titles, 
but would be against both the letter and spirit of the act. 
Parties would be slow indeed to relinquish their complete 
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titles, if it were once understood that they conld obtain 
only doubtful or contingent rights in return for them. 
It could not have been the intention of Congress that 
parties accepting the government’s offer of exchange 
should be embarrassed by any such conditions of doubt 
and uncertainty.” 

The Later Departmental Decisions Departing from the 
Construction of the Forest Lieu Land Act of 1397 As 
Established in the Van Devanter Decisions—Relying 
Upon What Was Supposed to be the Compelling Force 
of the Cosmos Case. 

The doctrine established by the Van Devanter decisions, in 
Kern Oil Comp any v. Clarke, (30 L.D., 550), and other deci¬ 
sions in the same volume, remained the law of the Land De¬ 
partment until after Mr. Van Devanter resigned his office as 
Assistant Attorney General for the Interior Department in 
the spring of 1903, and became Circuit Judge of this Circuit, 
and until after the doctrine of such cases was supposed to be 
changed by the Supreme Court decision in the Cosmos case. 
This supposed Cosmos case doctrine was accepted by the De¬ 
partment for the first time in the case of C . W. Clarke, 32 L.D., 
233-35; and frequently thereafter the Cosmos case was made 
the basis of departmental decisions upon which the Govern¬ 
ment here relies; notably the case of Miller v. Thompson, 36 
L.D., 492—the basic departmental decision relied upon by 
counsel for the Government here—which adopted the sup¬ 
posed doctrine of the Cosmos case as the law, in the following 
language (pp. 493-494): 

“In the pioneer cases, the Department entertained 
opinion, that under the act of 1897, questions respecting 
the class and character of the selected lands were to be 
determined by conditions existing at the time when all 
requirements laid upon the selector had been satisfied, 
as of which time by relation he would be regarded as the 
equitable owner, and no changes in such conditions sub¬ 
sequently occurring could affect his rights. The Su¬ 
preme Court, however, when the question was presented 
in the case of Cosmos v. Gray Eagle Oil Co. (190 U. S., 
301) enunciated the rule which controls in respect to 
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this matter. The view borne by the weight of authority, 
is, that until the Land Department shall have determined 
the questions of law and the fact involved in the prof¬ 
fered selection, and a formal approval has been given, 
the equitable title to the land selected does not pass from 
the Government. Clearwater Timber Co. v. Shoshone 
Co., 155 Fed. 612, and authorities cited in the opinion, 
until such approval there is indeed in legal contempla¬ 
tion, no selection in fact but only an application to se¬ 
lect.” 

The Clearwater-Shoshone case referred to therein was an¬ 
other case based upon the supposed doctrine of the Cosmos 
case, and of course falls with such doctrine. 

It will be noted that no other reference is made, in Miller 
v. Thompson to the famous cases overruled, than to desig¬ 
nate them as 44 pioneer cases of the Department,” and that 
the sole basis for departing from the law of such decisions, 
is that the Supreme Court in the Cosmos case has “enunci¬ 
ated the rule that controls.” There was no attempt to jus¬ 
tify the Department’s change of ruling, by any process of 
reasoning, or by pointing out any error in the argument or 
conclusions of the former decisions; but the change of ruling 
is based entirely on the compelling force of the Cosmos case; 
and WHEN THIS FOUNDATION FOR THE CHANGE OF 
RULING IS REMOVED,—AS IT HAS BEEN IN Daniels v. 
Wagner— IT WOULD SEEM, THAT THE CHANGE IN 
RULING SHOULD LIKEWISE DISAPPEAR, BUT IT 
DOES NOT. Nothing short of a mandatory decree in the 
specific case, seems to be of avail as authority with the Depart¬ 
ment in these cases. Witness, the necessity for such a decree, 
in the Central Pacific case (46 Appeal Cas, (District of Colum¬ 
bia,) 374), notwithstanding the Weyerheuser case had long 
since demonstrated the error of the Department’s position 
there taken. 

Review of the United States Supreme Court Decisions 
Holding That After An Entryman Has Fully Com¬ 
plied with the Law, and Thus Earned the Title, No 
Subsequent Governmental Action, or Subsequent 
Change in the Condition, or Character of the Land 
Can Defeat Such Title. 
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There are many decisions of the United States Supreme 
Court,—and there is no conflict among them,—holding that 
when a claimant of public lands has done all that he is 
called upon to do under the law to obtain title, he is re¬ 
garded as the equitable owner, and cannot thereafter be 
deprived of his vested rights, either by legislative or execu¬ 
tive action of the government, or by any change in the con¬ 
dition or character of the land thereafter occurring. 

The doctrine and controlling principle governing these 
cases, was clearly stated by the Supreme Court in the case 
of Benson M. & S. Co. v. Alta M. & S. Co., 145 U. S., 428 (36 
L. Ed. 762). That was a case in which it was sought to de¬ 
feat the title of a mining claimant to his mine, after he had 
paid the complete purchase price therefor, but before patent 
issued, by showing that he had not complied with the terms 
of the United States statutes, which required that “not less 
than one hundred dollars’ worth of labor be performed, or 
improvements made each year until a patent had been is¬ 
sued therefor. ,, It was shown in that case that more than a 
year elapsed between the date of payment to the government 
of the purchase price of the mine, and the issuance of 
patent; and that during such period the required amount of 
one hundred dollars 9 worth of labor or improvements was 
not made upon the property; but notwithstanding the posi¬ 
tive language of the statute, making it necessary to do “one 
hundred dollars 9 worth of work each year until a patent had 
been issued,’* this court held that (p. 764): 

“When the price is paid, the right to a patent, immedi¬ 
ately arises . If not issued at once, it is because the mag¬ 
nitude of business in the land department causes delay, 
but such delay in the mere administration of affairs, does 
not diminish the rights flowing from the purchase, or 
cast any additional burdens on the purchaser, or expose 
him to the assaults of third parties. * * * It is a 

general rule in respect to the sales of real estate that 
when a purchaser has paid the full purchase price his 
equitable rights are complete, and there is nothing left 
in the vendor but the naked legal title which he holds 
in trust for the purchaser* And this general rule of 
real estate law has been repeatedly applied by this 
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court to the administration of the affairs of the land 
department of the government, and the ruling has been 
uniform that whenever in cash sales the price has been 
paid f or in other cases, all the conditions of entry per¬ 
formed, the full equitable title has passed, and only the 
naked, legal title remains in the government, in trust 
for the other party, in whom are vested all the rights 
and obligations of ownership. * * * Lands which 

have been sold by the United States can, in no sense, 
be called the property of the United States. They are 
no more the property of the United States than lands 
patented. * * * 

The court then quotes from Wirth v. Branson, 98 U. S., 
118 (25 L. Ed. 86) as follows: 

“A party who had complied with all the terms and 
conditions which entitled him to a patent for a particular 
tract of land, acquired a vested interest therein, and is 
to be regarded as the equitable owner thereof .’ 9 

In concluding the discussion of this phase of the case, the 
court in Benson v. Alta says: 

“There is no conflict in the rulings of this court upon 
the question . With one voice they affirm that when the 
right to a patent exists the full equitable title has passed 
to the purchaser, with all the benefits, immunities and 
burdens of ownership , and that no third party can ac¬ 
quire from the government interests as against him.” 

And in Colorado Coal & Iron Company v . United States, 
123 U. S., 307-328; 31 L. Ed. 182, it was said (p. 190): 

“ A change in the conditions occurring subsequently to 
the sale, whereby new discoveries are made, or by means 
whereof it may become profitable to work the veins and 
mines, cannot affect the title as it passed at the time 
of the sale. The question must be determined according 
to the facts in existence at the time of the sale . 99 

In Cornelius v , Kessell, 128 U. S., 456, (32 L. Ed. 482), the 
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Supreme Court said in referring to the supervisory power of 
the Land Department over the public lands, (p. 484): 

“But the power of supervision and correction is not 
an unlimited or arbitrary power. It can be exerted 
only when the entry is made upon false testimony, or 
without authority of law. It cannot be exercised so as 
to deprive any person of land lawfully entered and paid 
for; by such entry and payment, the purchaser secures a 
vested interest in the property, and a right to a patent 
therefor, and can no more be deprived of it by order of 
the commissioner, than he can be deprived by such order 
of any other lawfidly acquired property. Any attempted 
deprivation in that way of such interest, will be corrected 
whenever the matter is presented so that the judiciary 
can act upon it.” 

See also the case of Wright v. Roseberry, 121 U. S., 488, 
(30 L. Ed. 1039-1049), where the decision of the lower court 
was reversed for the reason that it made 

“The investiture of the title depend upon the act of 
the commissioner, instead of the act of Congress, where¬ 
as the certificate of that officer, when the previous re¬ 
quirements of the law have been complied with, is only 
an official recognition that the lands are of the character 
designated, and of the completeness of their segrega¬ 
tion. * * * If they are proved to have been such 

lands at that date, they were not afterwards subject to 
pre-emption by settlers. They were not afterwards pub¬ 
lic lands at the disposal of the United States.” 

In the case of United States v. Iron Silver Mining Com¬ 
pany, 128 U. S., 673, (32 L. Ed. 571), it is held that dis¬ 
covery of a vein or lode after the date of sale to placer 
claimant, but before patent, would not affect the placer 
claimant’s title. That was a case in which the patent had 
been granted a placer claimant, and it was shown that after 
application for such patent, and after the payment of the 
purchase price,—but before patent issued,—a vein or lode of 
gold-bearing quartz was discovered upon the property, and 
was actually being worked by the applicant. It was sought 
to set aside this patent, on the ground that the same was 





issued in violation of law, and that it included a valuable 
quartz lode or vein, under the guise of placer mining ground. 
The Court held, however, that as the quarts ledge was not 
discovered, until after the applicant had applied for patent, 
and paid the purchase price, that the subsequent discovery 
of the quartz ledge, did not divest the title which had passed 
to the applicant by virtue of his application for patent, and 
payment of the purchase price. 

To the same effect see: 

French v. Spencer, 62 U. S., 228, (16 L. Ed. 97); 

Simmons v. Wagner, 101 U. S., 260, (25 L. Ed. 910); 

U. S. v. Hughes, 11 Howard, 568, (13 L. Ed. 809); 

Stark v. Starrs, 6 Wall., 414, (18 L. Ed. 925); 

Carroll v. Safford, 3 Howard, 450, (18 L. Ed. 343); 

Witherspoon v. Duncan, 4 Wall., 210, (18 L. Ed. 339). 

In McNee v. Donahue, 76 Cal., 499-504, referring to selec¬ 
tion of land by the State of California under the act of Con¬ 
gress of 1866, to quiet title in that state, the Supreme Court 
of California, says: 

“Nor does it make any difference that the Commis¬ 
sioner of the General Land Office (on receiving the 
notices (of selection) above mentioned from the various 
registers) “if he finds them to be in accordance with 
Sec. 1 of this act, is directed to certify them over to the 
State in the usual manner. 11 This merely furnishes 
record evidence of the selection and identification, and 
this purpose is not at all affected by the fact that the 
land officers are to first investigate whether the selec¬ 
tions came within the purview of the act. Even if a 
patent had been required to be issued, it would not have 
operated to transfer the title, which had already 
passed .” 

In the recent case of Lane v. Watts, 234 U. S., 525, (58 L. 
Ed., 1440), following the doctrine of Sha/w v. Kellogg, it was 
held that subsequent mineral developments after title had 
vested, could not be considered, to disturb title acquired, 
under one of the Baca Grant Selections in New Mexico, the 
Supreme Court using the following language (p. 1456): 
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‘*In that case (Shaw v. Kellogg) we have seen the Sur¬ 
veyor-General of New Mexico was the officer selected, 
and who was most competent to examine and pass upon 
the question of the character of the lands, and to pass 
upon them at the time of the location— not upon evidence 
collected many years after the location, directed to what 
might have been known many years before. The selec¬ 
tion and location was to be made within three years of 
the passage of the act, in a comparative wilderness, and 
the ‘title was then to pass’ and ‘pass absolutely, and not 
contingently upon subsequent discoveries.’ ” 

And in Michigan Land and Lumber Co. v. Rust, 168 U. S., 
589, (42 L. Ed. 591), the Supreme Court while holding gener¬ 
ally that so long as the legal title remains in the United States 
and the grant is in process of determination by the Land De¬ 
partment, the land is subject to the jurisdiction of such 
Department, using the following language (p. 592): 

“It is of course not pretended, that when an equitable 
title has passed , the land department has power to arbi¬ 
trarily destroy that equitable title. It has jurisdiction, 
however, after the proper notice to the party claiming 
such equitable title, and upon a hearing, to determine 
the question whether or not such title has passed." 

This is a crystalized statement of our position in this case. 
We contend that equitable title passes at the date of selec¬ 
tion, if the land selected was then subject to selection, and 
the base land was then subject to relinquishment; but that 
the department may, in some proper manner, inquire into 
this question, and find out, whether or not the selected land 
was then subject to selection, and the base land subject to 
relinquishment, and as to whether or not the relinquishment 
and selection have been properly made. This inquiry and 
examination on the part of the department, however does not 
postpone the date of the vesting of the equitable title. When 
the State accepted and complied with the Government’s 
offer, the exchange instantly became complete. The depart¬ 
ment is limited in its inquiry to one question—Was the ex¬ 
change made as authorized by the statute? If so, the selec¬ 
tion must be approved, and no subsequent change in condi¬ 
tions can alter this result. 
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The case of Farnum v. Clarke, 148 Cal., 610, decided in 
1906, was an action for specific performance of a contract, 
by which Clarke had agreed to acquire certain lands by 
forest lieu selections, and sell them to Farnum. After 
making the selections, Clarke refused to convey. The de¬ 
fense to the action was that Clarke had no title yet to con¬ 
vey, his selections standing unapproved. The court allowed 
plaintiff’s plea, and what was said of forest lieu selections 
is so appropriate here, and, we think, so convincing that we 
quote from the case at some length: 

1 1 When such a selection is made the locator acquires 
an interest in the land selected, and immediately upon 
the filing of such selection is to be regarded as the equit¬ 
able owner of such land. (Kern Oil Co . v. Clarke, 30 L. 
Dec. Dept. Int., 550.) 

“It is to be remembered that under the act, one who 
has conveyed his title to lands within the forest reserva¬ 
tion is not taking lands in lieu thereof by grace of the 
government, but under a solemn contract relative to an 
exchange of lands. The United States pledged itself to 
grant him from the public domain lands of equal extent 
and area to those that he conveyed to it, the only con¬ 
dition imposed by the act being that, as so selected by 
him, they should be vacant and open to settlement. 
When a locator under the act files his selection in com¬ 
pliance with the rules and regulations of the land de¬ 
partment, and accompanies it with proof that the lands 
of which he makes selection are vacant and open to 
settlement and these facts are true, the commissioner of 
the general land office has no arbitrary right to reject 
the selection, but must approve it, and upon such ap¬ 
proval the right of the selection to the land takes effect 
by relation as of the date of his original selection. 
(Kern Oil Compa/ny vs. Clarke, 30 L. Dec. Dep. Int., 
550.)” 

It was also held in the same case that the withdrawal of 
lands in a township from entry by order of the commis¬ 
sioner, after the selection papers had been filed, could not 
affect or interrupt the selection. 
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The question of when title vests under railroad indemnity 
selection was under consideration by the Supreme Court of 
California in Southern Pacific v. Arnold, 162 Cal., 726, a 
case where a departmental decision disallowing certain rail¬ 
road indemnity selections was corrected, and where, in an 
opinion by one of our really great jurists of the West it 
was said: 

44 The duty of the Secretary, in approving or rejecting 
such selection, is not merely formal or ministerial. He 
has to exercise judgment and discretion, first, in deter¬ 
mining whether the selection was or was not properly 
made, and second, in protecting the interests of the 
United States, and such entrymen or others as may have 
claims upon any portion of the land, in accordance with 
the laws of the United States. His action, then, in ap¬ 
proving or rejecting, is judicial (citing cases). The 
determination and action of the Secretary thus being 
judicial, mandate will not lie to compel him to reverse 
his ruling or order, either of approval or rejection. But 
upon the other hand, as said in Cornelius v. Kessel, 
128 U. S., 461, his ‘power of supervision and correction 
is not an unlimited or arbitrary powers If it were, it 
would vest the Secretary with an extraordinary power, 
beyond the reach of the Courts, arbitrarily to destroy 
this and like grants; for, if the Secretary could thus 
arbitrarily reject one indemnity selection, he could re¬ 
ject all indemnity selections, and the grantees would 
never be able to take that which the United States, 
through its Congress, had granted to them.” 

And citing the Weyerhaeuser case, the Court declared the 
law to be settled by that case that “a due selection by a 
railroad company of public lands, free from other claims and 
within the indemnity limits of its grants, vests in the selector 
a right to the land against all third persons attempting 
thereafter to initiate a claim,” and further: 

“It results, therefore, that while by the selection thus 
duly made the appellant did not acquire a perfected title, 
it did acquire vested equitable rights to title of which 
it could not be deprived by the fraud or mistake of the 
Interior Department.” 
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Again in Tubbs v. Wilhoit, 138 U. S., 134; 34 L. Ed., 887, 
which involved a swamp land claim from California; speak¬ 
ing of the certification of the swamp lands, that was to be 
made by the Commissioner of the General Land Office, the 
court said: 

“He could not defeat the title of the State by with¬ 
holding such certificate, nor could he add to the title by 
giving it. Its only effect would have been to facilitate 
the proof of the vesting of the title in the state * * * 
It would not have added to the completeness of the title. 
A strange thing it would be if the refusal of an officer 
of the Government to discharge a ministerial duty could 
defeat a title granted by an act of Congress.’’ 

In Burfenning v. Chicago, St. Paul, etc., Railwag Co., 
163 U. S., 321-323; 41 L. Ed., 175-6, Mr. Justice Brewer says: 

“The government by the land department cannot over¬ 
ride the express will of Congress, or throw away public 
lands, in disregard, or defiance thereof.” 

THE AUTHORITIES RELIED UPON BY THE 
GOVERNMENT IN ITS BRIEF 

The authorities relied upon by the Government here, are 
either the Cosmos case, or cases following the same inter¬ 
pretation of the Cosmos case as the Government is here 
urging; all of which have fallen under the ban of dis¬ 
approval of the Supreme Court, in Daniels v. Wagner. 

The court cases are: 

Clearwater Timber Co. v. Shoshone Co., 154 Fed., 612; 

Buena Vista Land Co. v. Honolulu Oil Co., 166 Cal., 

171 ; 

United States v. McClure, 174 Fed., 510. 

These are the only court cases, cited in the Government’s 
brief that support the Government’s construction of the 
forest reserve lieu land act; and, as above stated, they are 
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disposed of by the decision of the Supreme Court in Daniels 
v. Wagner. The language quoted in the Governments brief 
from Wisconsin R. R. Co. v. Price Co., 133 U. S., 496, and 
the language relied upon by First Assistant Secretary Vogel¬ 
sang upon the rehearing herein in Sioux City Ry. Co. v. 
Chicago Ry. Co., 117 U. S., 406, was rejected and set at rest 
in Weyerhaueuser v. Hoyt, supra. 

An examination of the land office cases cited in the Gov¬ 
ernments brief here, shows, that all of them which sustain 
the Governments contention, rest upon the rejected dictum 
of the Cosmos case and consequently fall among the dead, 
that were slain by Daniels v. Wagner. These were: 

Miller v. Thompson, 36 L. D., 492; 

The case of C. W. Clarke, 32 L. D., 233; 

The case of Thomas B. Walker, 36 L. D., 495; 

The case of Southern Pacific, 41 L. D., 264; 

Administration Ruling, 43 L. D., 293-294. 

No other departmental decisions are cited; and these all 
being disposed of by Daniels v. Wagner, we have left no de¬ 
partmental decisions to uphold the Governments construction 
of the forest lieu land act; and the few remaining court cases 
cited, are of very remote bearing, and do not sustain the Gov¬ 
ernments contention here. 

Counsel for the Government, on page 13 of their brief, 
say: “A selection, however, is not made until approval by 
the Department,’* and in support of this view, they quote 
from Lindley on Mines, 3rd Ed., Sec. 143, to that effect. 

The only court cases cited in support of this conclusion by 
Mr. Lindley are Wisconsin R. R. Co. v. Price Co., supra, and 
the Cosmos case. We have shown that the dictum in the 
Wisconsin case and in the Cosmos case have been disposed of 
respectively in Weyerhaeuser v. Hoyt and Daniels v. Wagner. 
The only other cases relied upon by Mr. Lindley are the de¬ 
partmental cases which have been likewise disposed of by the 
Supreme Court decisions in Daniels v. Wagner. 

In extenuation, however, of Mr. Lindley’s erroneous con- 





elusions, it must be borne in mind, that bis views were writ¬ 
ten in 1914 before Daniels v. Wagner had corrected the mis¬ 
leading dictum of the Cosmos case, and other cases relying 
thereon. 

It remains to point out a few additional errors of the 
Government in their brief here. 

On page 34 of such brief it is said: 

“ There are no possible equities in this case that 
could avail the defendant, even if the plaintiff were 
not the United States government. The title to the base 
land was vested in the State; and while the State is 
authorized to offer that land when included within the 
boundaries of a forest reserve in exchange for other un¬ 
appropriated non-mineral lands it retains its title to the 
base lands until its offer to exchange is accepted.” 

We submit that the Governments entire contention here, 
rests upon the twofold fallacy contained in this statement, 
that the State “ retains its title to the base lands until its 
offer to exchange is accepted;” first; because the statute 
says the selection “shall be a waiver of the State’s rights” 
in the base lands, and the Deseret case, 243 U. S., 42, holds 
that the act of selection,—the selection being still pending in 
the land office unapproved,—divests the State of title to the 
base lands, and vests title thereto in the United States; so, 
that condemnation suit would not lie against the State. This 
is the absolute answer, to, and a complete refutation of, the 
claim that the State “still retains its title to the base lands 
until its offer to exchange is accepted.” 

And second; the further expression “ until its offer of ex¬ 
change is accepted” shows the Government’s fundamental 
misconception of the transaction. The State was making 
“no offer of exchange” but was accepting the Government’s 
offer of exchange, contained in the Statute. The State was 
the “offeree” and not the “offerer” of the exchange, as we 
have heretofore pointed out, and its selection closed the ex¬ 
change, and converted the standing offer of the Government 
into a consummated contract of exchange. The selection by 
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the State was the act, that showed the minds of the parties 
to the trade had met, and the exchange was closed; thus 
not only fulfilling the fundamental law of sale and exchange, 
by combining the acceptance with the offer, but also rendering 
the contrast fully executed on the part of the State. There 
remained no discretionary act for the Government to do. Its 
duty thereafter was merely administrative,—to examine the 
transaction, and if it conformed to the statutory offer, to ap¬ 
prove, and list the land to the State; not to pass the title, but 
as an evidence that the title had already passed . 

In concluding our comments upon the Government’s brief, 
we cannot refrain from alluding to the language of counsel 
contained on page 21 as follows: 

“It is true that in the Cosmos case, and in many other 
cases, the Court said that a decision by the Department 
of a legal question is not binding on the courts ‘when¬ 
ever such a question might properly arise in any future 
litigation.’ But that, of course, meant that the courts 
must ultimately interpret the law; as for instance, where 
the land office has issued a patent upon an erroneous 
interpretation of the law, and the question comes before 
the courts in a suit by the Government to annul a patent 
that was issued under mistake of law. It does not, and 
cannot mean that a person whose application has been 
rejected may go on his predatory course, ignoring the 
rejection, treating the property as his own and depleting 
and destroying it at will” 

The plain inference intended to be drawn from this state¬ 
ment, doubtless is, that the courts will correct the mistakes 
of law where the department has issued a patent to A, which 
should have been issued to B, the transaction will be corrected 
in a suit by B against A, to annul the patent, or have it held 
in trust for B; but that the courts are powerless in a case 
where B is entitled to patent, but the department wrongfully 
and unlawfully denies him the patent, and rejects the entry, 
but does not issue patent to another, but does wrongfully and 
unlawfully retain the title to itself , and wrongfully and un¬ 
lawfully withholds it from B, who is entitled to it. We find 
no such limitation upon the powers of the court. The de¬ 
partment’s mistake of law, in wrongfully withholding title , 
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or in wrongfully withdrawing the land in disregard of exist¬ 
ing rights, is no more protected against correction by the 
courts, than is its wrongful affirmative disposal of the land by 
patent, in violation of such existing rights. In either case 
the courts will correct the error of law, whenever it is prop¬ 
erly presented to them; and there is no better, or more ac¬ 
cepted way of doing this, than, by the party who is entitled 
to patent,—after exhausting his remedies in the land depart¬ 
ment,—staying in the possession and use of the land, and 
compelling the Government to resort to the courts, to have 
the law adjudicated. And we submit that it does not come 
with good grace from the representative of the department 
of the Government, that has continued to ignore the binding 
force of the Supreme Court decision in Daniels v. Wagner, 
to speak of the patient, long suffering attitude of the State 
of Wyoming as “going on its predatory course ignoring the 
rejection, treating the property as its own and depleting and 
destroying it at will.” 

Such a charge coming from a department that is ruthlessly 
disregarding, and seeking the destruction of the plain statu¬ 
tory rights of the sovereign state, which has admittedly 
“complied with all the requirements of the Statutes, rules 
and regulations on its part to be complied with*’ (See page 
8, Government brief) and now stands in the last trench of 
self defense, relying upon its possession as a means of in¬ 
voking the protecting arm of the Judiciary, reminds one of 
Oppression, calling Forbearance an ingrate, for asking justice. 

The Government, here sueing in its proprietary capacity, 
for what it is pleased to call equitable relief, comes into this 
court with unclean hands, in that, while yet retaining title to 
the State’s base lands, it seeks to repudiate its obligations 
under the contract which arose out of its standing offer to 
exchange, which offer was not only admittedly accepted, but 
fully performed by the defendants, years before any claimed 
impediment to its apprbval arose. 

✓ 

On page 33 of the brief of the Government, counsel seek 
to show that conduct, which between private persons might 
create so-called equities, and show laches, or give rise to an 
estoppel, cannot be asserted against the Government. In 
this connection, we wish to call attention to the following 
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very apt language from the opinion of the Circuit Court of 
Appeals for the Fourth Circuit in United States v. Chandler, 
Dunbar Water Power Company , 125 Fed., 25, quoting from 
pages 40 and 41, where the court says: 

“Following the ancient common-law maxim, ‘nullum 
tempus occurrit regi,’ it has been settled as the rule 
here, that the United States is not affected in respect to 
its pursuit of remedies, by mere delay, or general stat¬ 
utes of limitation. But when it sues in equity as a 
private suitor, on a cause of action relating to its pro¬ 
prietary interests, it is held to be affected by those 
equities which are recognized as fundamental, in con¬ 
troversies between private parties. And why should this 
not be so? It derogates from the dignity and character 
of the government to suppose that, formed as it is, to 
secure impartial justice between individuals, it may 
nevertheless in the conduct of its own affairs, without 
regard to the principles it represents, perpetrate upon 
its citizens, wrongs which it would promptly condemn if 
practiced by one of them upon another.’’ 

We submit, that the attitude of the Department here, in 
seeking to deprive the state, of the benefits of a contract which 
it has made with the Government, relying upon the statutory 
offer of exchange made by Congress to the states,—if success¬ 
ful, will be a direct repudiation of the Government’s offer. 
We call attention to the statement made by the supreme court 
in the Sinking Fund cases, 99 U. S., 700, 718 and 719, as 
follows: 

“The United States are as much bound by their con¬ 
tracts as are individuals. If they repudiate their obli¬ 
gations, it is as much repudiation, with all the wrong 
and reproach the term implies, as it would be if the 
repudiator had been a state, or a municipality, or a 
citizen. ’ ’ 


California Cases Construing the State Lieu Land 

Statute 

It remains to notice some cases, cited in the Supreme 
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Court of California where it was said that State selections 
require the Secretary’s approval, and vest no right in the 
State until it is given. These cases are: 

Buhne v. Chisholm, 48 Cal., 467; 

Roberts v. Gebhart, 104 Cal., 67; 

Buena Vista Co. v. Honolulu Oil Co., 166 Cal., 71. 

Buhne v. Chisholm was ejectment. The plaintiff had a 
State patent purporting to convey land that had been taken 
by a selection made under the Seminary grant of 72 sec¬ 
tions, where the selections were made “ subject to the ap¬ 
proval of the Secretary of the Interior.” The selection 
when originally made by the State’s agent for the applicant 
was undertaken “on condition that the location should be 
made and approved by the United States,” and the Court 
notices this. It did not appear that the selection had ever 
been perfected, nor what the Departmental action upon it 
had been, and in this the pleadings were held to be fatally 
defective. In ejectment, the Court said, the plaintiff could 
recover on the legal title only, and this had not been pleaded 
or shown. After the inception of the selection the President 
had withdrawn the land for lighthouse purposes and Chis¬ 
holm was in possession for the Government. It is, of course, 
probable that the selection had been long before canceled. 

In Roberts v. Gebhart a selection had been made by the 
State, on Roberts’ behalf, in 1885, and a certificate of pur¬ 
chase issued to him. The selection was promptly rejected 
and canceled on the ground that the base assigned had been 
previously used. This decision was not challenged or ap¬ 
pealed from but was acquiesced in. Then Gebhart took the 
land as a homestead, and in due time made final entry. A 
year after this final entry, and more than three years after 
the rejection of the selection, the Commissioner discovered 
that the selection had been rejected by mistake of fact, as 
the base assigned had not been used. Thereupon the Com¬ 
missioner reinstated the selection and held Gebhart’s entry 
for cancellation, but two years later reversed this ruling and 
issued patent to Gebhart. The suit by Roberts was to hold 
Gebhart as trustee. The Court found that Roberts had no¬ 
tice of the first decision canceling the selection, and held 
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that he had lost his rights when he failed to appeal, and 
further that he was barred by his laches after he had slept 
so long on his rights while Gebhart was in good faith ac¬ 
quiring the land. W bile this disposed of the case on the 
merits, the Court answered Roberts’ contention that he had 
a vested right by reason of the selection, in language as 
quoted by the Secretary in the Buena Vista case. The ruling 
in this regard is made to turn upon the provision in the 
Statute making such selections “subject to the approval’’ of 
the Secretary, a provision which, the Court holds, conditions 
the right of selection, and is the means of manifesting the 
consent of the United States to it. The effect of this branch 
of the decision is that such selections were by the Statute, 
subjected to the discretionary approval, or choice, of the 
Secretary, rather than merely to his administrative or ju¬ 
dicial judgment upon their merits; a proposition that we 
have elsewhere herein discussed. Whether sound or not it 
misfits in the case at bar, because rested upon the express 
and positive requirement in the Statute of the “approval of 
the Secretary,” which from the later act of 1891, was 
omitted. 

We cannot see that anything decided, or said, in either of 
these cases helps convincingly to support the notion that a 
selection vests no right until it is approved. In neither case 
is the Statute authorizing the selection analyzed and con¬ 
strued. The meaning of the law, the intent and purpose of 
the act, are quite overlooked. Some approach is made in 
the Roberts case to the question of construction, but it is 
halted at the provision calling for the approval, and this 
alone is construed. The larger purpose of the act, the per¬ 
fectly plain intention to give by it the lieu lands to the 
States, is missed. The only deduction that, with every allow¬ 
ance, can be drawn from these cases is, that the requirement 
of approval is a condition precedent to the selection, or the 
necessary permission and assent of the Government to its 
being made. This, if its flagrant impossibility as a mode of 
executing the Statute, were not answer enough, is now laid 
to rest by the Weyerhaeuser case and Daniels v . Wagner. 

The case of Buena Vista Company v. Honolulu Oil Com - 
pany , 166 Cal., 71, is the only court authority that has been 
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called to our attention deciding a case arising under the 
Statute here involved, (as amended in February, 1891) which 
sustains the position of the Department, that State lieu 
selections vest no interest in the State, until approval there¬ 
of by the Secretary of the Interior. This California case, 
however, adds nothing of reasoning, argument or authority 
to the departmental position, and does not purport to do so. 
Without one line of reasoning, and without the citation 
of a single authority to sustain its conclusions, the court 
merely says: 

“We entirely agree with the reasoning of the Interior 
Department upon the matters decided, and as they are 
essentially the same problems presented in the case at 
bar, we musl; conclude that appellant here was not en¬ 
titled to the relief demanded, and that the Superior 
Court properly sustained the demurrer to the second 
amended complaint. The opinion of the Assistant Sec¬ 
retary of the Interior, Honorable Louis C. Leyland, in 
denying the petition for rehearing by the Buena Vista 
Land and Development Company, is as follows * * *” 

The opinion of the Land Department in the Buena Vista 
case then follows in full and without a word of comment . 
So, as an authority this California case is entitled to only 
such weight as the departmental opinion upon which it rests, 
and as such departmental opinion rests entirely upon its 
misconception of the meaning of the general language of * 
the Cosmos case , the California decision must stand or fall 
by the support given by the Cosmos case . 

This Buena Vista case having been decided in 1913 while 
the dictum of the Cosmos case was still by many, supposed 
to be the law, and before the Department’s interpretation 
of such case had been rejected in Daniels v. Wagner, it is 
entirely probable that this construction of the Cosmos case 
was the sole reliance of the California court in reaching its 
decision, just as it was the sole reliance of the lower court 
in Daniels v. Wagner. 


With all deference to counsel for the Government, we 
submit that—unless they were speaking ironically—it re- 
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quired much leniency of judgment on their part to designate 
This case, as “one well considered case,” supporting the 
Department’s construction of this statute. 

Counsel’s quotation therefrom is really from the Depart¬ 
mental decision copied into the court’s decision, and not 
from anything the court said. We invite the court’s special 
attention to such case as a “well considered case.” It is 
absolutely unique, and in a class by itself, in this regard. 

An appeal from such decision to the United States Su¬ 
preme Court would doubtless have resulted in its reversal, 
as to when title to the selected land vested in the state; just 
as the appeal from the California court, to the supreme 
court in the Deseret case, resulted in a reversal of the 
former court as to when title to the base land, under the 
same statute, vested in the United States. 


Another Dictum Relied Upon by Government 

Stalker v. Oregon S. L. & R. R. Co., 225 U. S., 142, (56 
L. Ed., 1027-1031) , is another case in which a general ex¬ 
pression of the court, has been used by the Assistant Sec¬ 
retary of the Interior upon the re-hearing in this case, to 
sustain a doctrine that was in no wise involved in the Stalker 
case. The Stalker case involved the title to railroad station 
grounds under a Congressional grant to the railroad com¬ 
pany, and the court held that the grant in question was a 
grant in preesenti, and the railroad company’s rights at¬ 
tached so as to cut off all subsequent entries, when it filed 
its plat of station grounds, comformable to the statute; and 
that such rights could not be impaired by a pre-emption entry 
allowed pending the approval of such plat by the Secretary 
of the Interior. The controversy was entirely between the 
railroad under its grant, and a pre-emption claimant whose 
rights were initiated after the railroad company had filed a 
plat of its station grounds. 

The question of the company having vested rights 
“against the United States” was not involved, hence the ex¬ 
pression of the court upon which the Secretary of the In- 
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terior relies in his opinion in this ease, was pure dictum and 
not authority. 

The following is the language quoted by the Secretary and 
the italicized clause, is, that portion looked to for support of 
the ruling here, and which,—while only parenthetical,—we 
maintain was beyond the point decided and unnecessary to 
the decision, and hence must be disregarded as authority, 
namely: 


“The principle is that which has been many times 
applied in conflicting claims to indemnity lands, under 
railroad land grants. In such cases the patent when 
issued is held to relate to the date of the filing of the 
railroad company’s list of selections in lieu of place 
lands lost, thereby defeating adverse rights initiated 
after the actual filing of the list of selections. The same 
rule has likewise been applied to lists of selections made 
by states to which a grant has been made subject to 
location. In both classes of cases “it has been many 
times ruled that while no vested right against the United 
States is acquired until the actual approval of the list 
of selections, the company does acquire a right to be 
preferred over such an intervenor. In other words, the 
patent when issued relates back to the initiatory right 
and cuts off all claimants whose rights were initiated 
later. The question was fully reasoned out and the 
cases reviewed in Weyerheueser v. Hoyt , 219 U. S., 380, 
(55 L. Ed., 258), and we can add nothing to the con¬ 
clusiveness of that case. 

Upon its facts, this is really one of the strongest cases in 
the books, sustaining the principle for which we are here 
contending. There the United States had issued its patent 
to the defendant, a pre-emptioner, and had thus given the 
stamp of its official approval to his title, which was initiated 
after the railroad station ground plat had been filed, but be¬ 
fore the same had been approved by the Secretary. Not¬ 
withstanding, and in the very teeth of the defendant’s patent, 
—the most formal evidence of title the Government can 
give,—the railroad company’s title was upheld and the Gov¬ 
ernment’s patent defeated. This at least shows there was a 
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vested right, while not technically “as against the United 
States,” yet such that the United States could not by its 
patent defeat, although the patentee, so far as title was con¬ 
cerned, by virtue of the patent, stood in the shoes of the 
Government and had every right which the Government held 
when the patent was issued. 

The point really decided in the case is quite adverse to 
the contention of the Government here, and does not sustain 
the few favorable words of dictum, nor warrant the crumbs 
of comfort which the Government seeks to gather therefrom. 

The Attempted Distinction Between a “Proffered’ * Selec¬ 
tion and a Completed Selection 

Much of the misconception as to the significance of a 
“selection” under either the Forest Lieu Land Act, or the 
State Lieu Land Act, that finds expression in the use of the 
term “proffered” selection, or “application to select,” and 
similar expressions, and seeks to distinguish between the 
same, and completed selections, is founded upon the assump¬ 
tion that it is the selector that is the “offerer” of the ex¬ 
change, and that this offer must be accepted by the Govern¬ 
ment through some official, before there can be any com¬ 
pleted selection, or exchange of properties. This is a funda¬ 
mental error. The Government through the act of Congress 
is the “offerer,” and the owner of the land in the forest 
reservation is the “offeree.” The act of Congress is a 
standing offer of the Government to exchange lands. The 
relinquishment of the forest reserve land, and the selection 
of the lieu land, is both the acceptance of , and the full compli¬ 
ance with the Government’s offer of exchange. Such act of 
relinquishment and selection is the completion of the proffered 
exchange, and is not the initiation of the exchange, as it would 
be if the selector had been the “offerer” and the Government 
the “offeree” of the exchange. When the offer has been ac¬ 
cepted and complied with, there remains no discretionary act 
to be done by the Secretary of the Interior, whose functions 
thereafter are purely administrative,—to see that the trans¬ 
action conforms to the statutory offer of Congress,—and if it 
does so conform, the exchange is complete, and the Govern¬ 
ment cannot defeat the transaction either by non-action or 
adverse action. 



The Pickett Act Withdraws Only “Public” Lands 

The opinion that duly made, but unapproved State selections 
are interrupted and set aside by a withdrawal under the 
Pickett Act, is clearly illusory and erroneous. The act ex¬ 
pressly conditions its application, and limits the scope of 
any proclamation made by authority of it. It applies only 
to “public lands.” Its title is: 44 An act to authorize the 
President of the United States to make withdrawals of 
public lands in certain cases, ” and it goes no further than 
the scope of this caution, and only authorizes the President in 
his discretion to withdraw 4 4 any of the public lands (36 
Stat. 843). 

Long before the passage of this act the term <( public la/nds” 
had come to have a precise legislative meaning. It has been 
many times used in a great variety of Congressional acts, 
and always the courts have restricted its application to its 
accepted technical meaning, unless by the act itself a differ¬ 
ent purpose was clearly shown. It is, in the completest sense, 
a well understood technical term of the land law. 

Only those lands are “public” in this technical and legis¬ 
lative sense, that are entirely unencumbered and unclaimed, 
and remain the public property in the most unqualified way. 
No tract of land to which any sort of a claim has attached, 
under the public land laws or otherwise, is within the cate¬ 
gory of public lands. 

Newhall v. Sanger, 92 U. S., 761, (23 L. Ed. 769); 

Durand v . Martin, 120 U. S., 369, 370 (30 L. Ed. 675); 

Doolan v. Carr, 125 U. S., 632, (31 L. Ed. 844). 

In Doolan v. Carr, the court said: 

“The phrase ‘public lands’ could not attach to land 
upon which there existed a claim of right, and a Statute 
granting ‘public lands’ could not apply.” 

In Northern Lumber Co. v. O’Brien, 204 U. S., 190-196, (51 
L. Ed. 438), the Supreme Court said that the term “public 
lands” excludes all lands “to which any claim or rights of 
others have attached,” and again in Cameron v. United 
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States, 148 U. S., 301-306, (37 L. Ed. 459), it is held that 
lands to which there is any claim, or color of title, are not 
public. Lands which were clouded with nothing but an un¬ 
founded claim of Mexican title, pending sub judice, and after¬ 
wards rejected, were excepted from the operation of an act 
of Congress upon the subject matter of public lands. New- 
hall v. Sanger and Doolan v. Carr, supra. Under these 
authorities, if the State’s selections, were and are, nothing 
but applications to select—proffered selections—pending sub 
judice, they are yet “claims of right” and the Pickett Act 
has not touched them. 

A homestead entry, never perfected but abandoned, re¬ 
served the land from the operation of the act of June 3, 1878, 
(20 Stat. 88), which permitted the taking of timber for min¬ 
ing purposes from the “public lands.” Bunker Hill Co, v 
United States, 226 U. S., 550, (57 L. Ed. 345). 

It has been distinctly held that the use in an act of Con¬ 
gress of the term “public lands” implies always its use in 
this restricted and technical sense, unless some other mean¬ 
ing is made clearly manifest. 

Scott v, Carew, 196 U. S., 99, (49 L. Ed. 402); 

Union Pacific R. Co. v. Harris, 215 U. S., 388, (54 L. 

Ed. 246); 

Northern Lumber Co. v. O’Brien, 139 Fed., 616'. 

But no case has been found where any sort of a private 
claim to public lands, of any kind or degree, Has been dis¬ 
turbed by any legislation disposing of “public lands.” On 
the contrary, the courts have steadfastly adhered to the view 
that Congress, in using the term, carefully excepts every 
such claim and the land covered thereby, and that the mere 
employment of the words “public lands” is a sufficient and 
complete exception. See Central Pacific Railway Company 
v. Lane, 46 Appeal Cases, (District of Columbia) 374, con¬ 
struing the Pickett Act. 

The Pickett Act, then, has no effect upon the State’s selec¬ 
tions. It leaves them as it found them. They, and the lands 
they cover, are not of the subject matter of the act, and are 
entirely without its terms. 
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The Pickett Act Indicates No Purpose to Cancel Any 

Existing Valid Claim to Lands 

The argument has been advanced, and has found some 
favor in the Department, that inasmuch as certain kinds of 
claims, including homestead and desert land entries, were 
expressly saved in the Pickett Act, all others were destroyed. 
Carried to its logical result, this argument is that every un¬ 
mentioned claim to land not yet patented, is destroyed by a 
Pickett Act withdrawal,—at least the act would purport to 
cancel them, and unless saved by the constitutional inhibition 
against the taking of property without due process of law, 
they would be cancelled. There is no intrinsic reason,— 
nothing in the act from which we can by construction draw 
the inference,—to separate initiatory, from final entries or 
appropriations, and therefore if the failure to mention and 
except original entries or offered selections canceled them, 
by the same deduction the failure to mention final entries 
put them under the same ban. We are not concerned here 
with what Congrgess had power to do, but with what it at¬ 
tempted to do—with construction of the act. So a Pickett 
withdrawal destroys a final scrip entry, or an Indian allot¬ 
ment. So, too, is a mineral cash entry destroyed, for only 
mining locations are expressly saved. So the narrow con¬ 
struction contended for, leads to unhappy and absurd results, 
striking down property rights and claims to land built up 
under the law’s invitation which Congress never dreamed 
of interfering with, and in derogation of which it said no 
single positive word. Of course, there is no such rule of 
interpretation, and if there were it would give way to the 
larger rule signified by the employment of the term “public 
lands.” 

The saving, in terms of homestead and desert land rights, 
instead of being a cunning mode of subverting all other rights 
by indirection and negative legislation, really stands for noth¬ 
ing more than an extreme carefulness to preserve all existing 
rights and claims, even inchoate claims. It indicates the very 
obverse of the intention attributed to Congress. Having 
first, in the title, and in the enactment clause provided care¬ 
fully for the withdrawal of public lands only, out of abundant 
caution, and to further assure its purpose of non-interference 
with any unperfected homestead and desert land entries— 
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the sort of inchoate and unearned claims to land which 
might, perhaps, be destroyed by Congress,—the act even went 
further and expressly saved—in fact, created—rights in 
favor of mineral claimants who had made no discovery, and 
who really had no legal rights to save. The courts should 
not impute to the supreme law-making body of our country 
the purpose to cast down by such legislation as the Pickett 
Act, vested land and property rights, or any sort of rights 
that had been initiated in good faith under previous laws— 
to destroy them by indirection, by innuendo. Congress does 
not and could not make law in that way. Legislation for 
such a result would be, and would have to be, clear and mani¬ 
fest in its intention, and “direct, positive, and free from all 
doubt or ambiguity.” 

St. Louis By. Co. v. McGee , 115 U. S., 474, (29 L. Ed. 

446). 

Counsel for appellant refers to the administrative ruling 
of the Secretary of the Interior of July, 1914, 43 L. D., 293, 
as taking away from the Department any power to approve 
or accept such selection as was made in this case. The Secre¬ 
tary in this ruling holds in accordance with the previous de¬ 
cision of the Department in the Buena Vista case (State of 
Cal., 41 L. D., 592), that a withdrawal under the Pickett Act 
takes the land from under all kinds of unapproved selections 
and defeats them. The Secretary adopts the conclusion 
reached in that case that the saving mention in the act of cer¬ 
tain kinds of entries or locations, is to be taken as meaning 
that Congress intended a withdrawal under the act to except 
no others, but to destroy all others by withdrawing the lands 
away from them. 

This position of the Secretary of the Interior is based up¬ 
on a construction of the Pickett Act which we confidently 
maintain is an erroneous construction of that act, and one 
which would set aside and defeat pro tanto, the due opera¬ 
tion of the lieu land act. It is then a repeal pro tanto of the 
earlier act; and as such repeal is not expressed, it must be 
implied. 

As the court will well know, such repeals by implication are 
never favored. They are rarely indulged in at all, and only 
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when they seem unavoidable; but on the other hand the 
judicial effort is always to compose the two Statutes and con¬ 
tinue them together. 

In another land case, and in reference to a very similar 
situation, the Supreme Court made some comments that are 
apt and pertinent here. The contention was made before the 
court, much as it is made here, that a second act of Congress 
had negatively set aside and destroyed a reservation under 
an earlier act, though there was no reference to the earlier 
act, and no express canceling of the reservation. The Court 
said: 

“If it meant this, why did it not say it! * * * 

Why was it not so expressed! A plain word or two 
would have done it. If such had been the legislative in¬ 
tent, we cannot believe that this intent would have been 
left in such deep obscurity, and dependent upon so many 
implications. The act of 1832 expressed very clearly the 
intent of Congress to reserve the hot springs from pri¬ 
vate appropriation. If the act of 1843 was intended to* 
revoke this reservation, it ought to have been expressed 
with like clearness.** 

Hot Springs Cases, 92 U. S., 698-704, (23 L. Ed. 690). 

See also Central Pacific Railway Co. v. Lane, 46 Ap¬ 
peal Cases, (District of Columbia), 374. 

We suggest that the real purpose of this saving proviso of 
the Pickett Act, is found in the last part of it, where it is 
provided, that, when the claims of the entryman or settler 
shall lapse, the land covered by them shall fall into the with¬ 
drawal. Without this provision, a withdrawal of “public 
lands** would cover only those which were public at the date 
of the proclamation, and lands later uncovered by a lapsing 
homestead entry would remain out of the withdrawal, until 
brought in by a supplemental proclamation. It is reasonable 
to conclude that the purpose, and sole purpose, of this pro¬ 
viso was to cover this contingency. Such a construction 
leaves the act reasonable, carries out every purpose ex¬ 
pressed, and comports with the idea that the act is con¬ 
sonant, and not dissonant, with the other land legislation. 




SECOND SUBDIVISION OF BRIEF 

The State Lieu Land—As Amended in 1891—Is a Grant 
in Praesenti, of the Lieu Lands to the State, Passing 
Title Immediately Upon Their Identification, by 
Selection. 

We have now reached the second phase of our argument 
based upon the language of the Statute and the proper con¬ 
struction thereof , under the well established rules for con¬ 
struing similar statutes. 

We have treated this case so far, as an ordinary case of 
acquiring title to public lands by full compliance with all the 
requirements of the law, and the land office regulations there¬ 
under ; and have invoked the analogy between the State lieu 
land act, and the forest reserve land act of 1897,—treating 
the selections in each case as constituting the full compliance 
with the requirements of the law, and as completing the 
contract of exchange authorized by the Statute, and hence, 
as vesting the complete equitable title to the selected land. 

We have done this, because the principles supporting this 
theory of the case, are too well established in the public land 
laws, and too deep rooted in the general law of sale and 
exchange, to permit of doubt as to their soundness when con¬ 
struing a statute like the Forest Lieu land act of 1897, which 
is silent as to when transactions thereunder, shall be deemed 
closed, or completed. But as heretofore pointed out, in deal¬ 
ing with the Statute here involved, we are not required to 
rely upon the general principle, that acceptance and full com¬ 
pliance with the terms of a proposed offer to exchange prop¬ 
erties, operates in equity, as a consummation of the contract 
of exchange, and hence vests the equitable title, and does not 
await the formal approval of the officials charged with super¬ 
vision of the transaction. 

The State lieu land act, as amended in 1891 (unlike the 
Forest Reserve lieu land act of 1897) is not silent upon this 
subject; but by the use of language having a well known 
meaning in public land law, Congress has expressly made the 
Statute one of present grant,—awaiting only identification, 
by selection, of the lands granted; the language used being 



“other lands of equal acreage are also hereby appropriated 
and granted and may be selected by the State or Terri¬ 
tory,” etc. (See Section 2275 R. S.) And in order that 
there might be no uncertainty as to the title of the relinquish¬ 
ed land being in suspense, while the selection by the State 
was unapproved, the Statute also provides that “the selec¬ 
tion of such land in lieu thereof (the base land) by said State 
or Territory shall be a waiver of its right to such sections” 
(the base lands). Showing that Congress intended 44 the se¬ 
lection’ ’—which identified the granted lands, and thus passed 
title to the State—should also “be a waiver” of the State’s 
rights in the base lands; thus divesting the State of such 
title, and vesting the same in the United States. This lan¬ 
guage clearly indicates that Congress contemplated an im¬ 
mediate, and concurrent vesting, and divesting, of the titles 
of the respective parties, in which the State’s act of selection 
per se both vested the State’s title to the selected land, and 
vested the United State’s title to the relinquished land, with¬ 
out awaiting or requiring patent from the United States, 
or deed from the State. 

That the selection itself,—though still pending in the land 
office and unapproved by the Secretary,—did instanter term¬ 
inate the title of the State to the base land, and vest the same 
in the United States, is decided in the Deseret case, 243 U. S., 
415, (61 L. Ed. 821), where it was held, that a condemnation 
suit would not lie against the State as to the base land, after 
the State had by its selection of the lieu land, designated and 
described the base land; as the title to such base land had 
by such act, passed to the United States. 

The highest court in the land, having thus decided that 
the base land title passed from the State to the United 
States by the State’s act of selection, and before approval 
by the Secretary, merely by the use of the words in the 
Statute 4 4 the selection ’ ’ of the lieu land 4 4 shall be a waiver 
of the State’s rights” in the base lands, it follows a fortiori, 
that the title of the United States in the selected land passed to 
the State, by the use of the words of present grant “hereby 
appropriated and granted ” 

The congressional reason for providing that the “selec¬ 
tion” of the lieu lands 44 shall be a waiver” of the State’s 
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title to the relinquished land, doubtless lies in the fact that 
by words of present grant,—awaiting only identification of 
the granted land,—Congress was parting with the title to the 
selected land; and to make the exchange of title for title con¬ 
current, it provided that the selection,—which identified, and 
hence passed title of the Governments land to the State,— 
should ipso facto, and instanter, pass title of the State’s 
land to the United States; and conversely, if the act of “se¬ 
lection,” operates as a waiver of the State’s title to the re¬ 
linquished land, so as to immediately vest the equitable title 
to such base land in the United States,—as held in the 
Deseret case, —by parity of reasoning it must operate as a 
vesting of the State’s title in the selected land. As the act 
contemplates an exchange of title for title, it is only fair 
to the State, that it should acquire title, at the instant it loses 
title; and in order to do this the vesting of the title of the 
selected land in the State, must necessarily be concurrent 
with the vesting of the title to the relinquished land in the 
United States. 

Thus, it will be seen, that the State’s title does not await 
any other act, than the selection, by it. Identification of the 
granted land by the act of selection, ipso facto vests,—as the 
decisions say,—not only the equitable but the legal title 
under such grant; and it is worthy of note, that the act does 
not provide for, or require, a patent, to the State, and 
the Government in administering this law, has never issued a 
patent, but has merely certified or “listed” the land to the 
State,—not to pass the title, but as formal evidence, that the 
title has already passed . 

Notwithstanding the fact that the Land Department, in con¬ 
struing the State Lieu Land Act, has uniformly held that 
title does not vest in the State, under the lieu selection, until 
approval and listing by the Secretary, we have an abiding 
conviction that this position of the Department is funda¬ 
mentally wrong. Perhaps our vision is slanted, but we can 
see nothing in the controversy to look to for guidance, but the 
Statute itself. Standing out from that, and dominating and 
compelling our attention, are the words of present and abso¬ 
lute grant of the lieu lands, and the direction and permission 
to the grantee to choose them. We can see in the statute no 
expressed or implied purpose, other than to give the State 
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the lieu lands, absolutely, unconditionally and immediately, 
when chosen. If this is the plain law, the grant is executed 
when it is given precision by a valid selection; and the de¬ 
partmental action upon this selection is only ancillary,—the 
customary and final evidence that the selection, either is, or 
is not, valid. 

The Grant in Praesenti Phase of the State Lieu Land 
Act, Never Before Passed Upon, Either by the Court 
or the Department 

It is a singular fact,—indeed it is an astounding fact,— 
that in none of the departmental adjudications, nor in any 
of the court decisions affecting claims under lieu land se¬ 
lections, has this question of statutory construction been 
passed upon. That the act of 1891 was a grant in praesenti, 
or that it was an act cast in the approved form for such 
grants, and might be so construed, seems to have escaped 
attention in every reported case. That the act looked for¬ 
ward to nothing but identification to effectuate it, and that 
it prescribed the method of identification, through selections 
by the grantee, was likewise overlooked. So, in this regard, 
we bring here for adjudication wholly new questions of law, 
as applied to this act, so far as the grant in praesenti phase 
thereof is concerned. 

Analysis of the State Lieu Land Act As a Present Grant, 
In the Light of the Supreme Court Decisions Con¬ 
struing Like Grants. 

Section 2275 R. S., as it was amended and enlarged by 
the act of February 28, 1891, (26 Stat. 796) is a grant to the 
States of additional school lands, and gives to the State a 
right to surrender lands belonging to it which are included 
in a Government reserve, and to select other lands of the 
United States in lieu thereof. It is a supplement to the 
earlier grants of the 16th and 36th sections, which, while 
they had been determined to be quantity grants as well as 
place grants, and intended to give the States severally an 
amount of land equivalent to two sections for each township, 
had not, in practice, always effectuated their full purpose. 
The quite plain intent of the act of 1891 is to fill out the law, 




and to make fully effective the grant of quantity, and to give 
the right of exchange of certain lands, as above stated. 

The lieu lands, including this right of surrender and selec¬ 
tion by the State, are given in the same way, to the same 
purpose and by the same terms of donation as the place 
lands. There is nothing in the law that distinguishes one 
from the other except their method of identification. The 
locus of the place lands, being established by survey, and of 
the lieu lands by selection. The lieu lands are no less given 
than the place lands. They are no differently burdened and 
no less unconditionally passed. 

It has always been held that the place lands pass fully and 
absolutely to the State the instant the survey identifies them. 

Gaines v. Nicholson, 9 How., 364, (13 L. Ed. 172); 

Beecher v. Wetherby, 95 U. S., 524, (24 L. Ed. 440); 

Water & Mining Co. v. Bugbey, 96 U. S., 167; (24 L. Ed. 

621 ); 

Ivanhoe Mining Co. v. Consolidated Mining Co., 102 
U. S., 172, (26 L. Ed. 126); 

and if we are to give like effect, to the like law, giving the lieu 
lands, they, too, in the same way, for the same reason, and 
by force of the same rule of law, pass absolutely when they 

are identified. 

The Supreme Court of the United States has held that the 
use of the words “hereby granted’’ in such an act of Con¬ 
gress is a grant in praesenti which vests the legal title in the 
grantee immediately and fully, and that where the grant is 
not upon conditions, it imports a donation which is absolute 
and irrevocable. 

Leavenworth R. Co. v. United States, 92 U. S., 741, 
(23 L. Ed. 634); 

St. Paul & Pacific R. Co. v. Northern Pacific, 139 U. S., 
5, (32 L. Ed. 77). 

In the Leavenworth case the court says, in speaking of 
words of grant, such as are used in this statute: 

“ ‘There be and is hereby granted’ are words of ab- 
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solute donation and import a grant in praesenti. This 
court has held that they can have no other meaning, and 
the land department, on this interpretation of them, has 
uniformly administered every previous similar grant. 
They vest a present title in the State of Kansas (the 
grantee named) though a survey of the lands and a loca¬ 
tion of the road are necessary to give precision to it and 
attach it to any particular tract. The grant then becomes 
certain, and, by relation, has the same effect upon the 
selected parcels as if it had specifically described them. 

‘The terms used in the granting clause of the Act of 
Congress, and the interpretation thus given to them, 
exclude the idea that they are to be treated as words of 
contract or promise rather than, as they naturally im¬ 
port, as words indicating an immediate transfer of in¬ 
terest. The title transferred is a legal title, as distin¬ 
guished from an equitable or inchoate interest.’ ” 

And in the St. Paul case, supra, it is said, in speaking of this 
meaning of such words, “It is so well settled as to be no 
longer open to discussion.” 

When Congress passed the act of 1891, this doctrine of 
in praesenti grants had been firmly implanted in the law, and 
this legislative meaning of an immediate grant had been 
affixed to the phrase “hereby granted,” so that Congress 
used the term advisedly. 

Northern Pacific R. Co. v. Musser-Sauntry Land Co., 
168 U. S., 608, (42 L. Ed. 596). 

It is apparent that the Statute applies to the right of the 
State to surrender its lands in a forest reservation and select 
other lands in lieu thereof, and that the provisions of said 
act, making the grant one in praesenti, apply as well to lands 
selected by the State in lieu of Forest Reserve lands relin¬ 
quished as to any other selections mentioned in the Statute. 

It has been asserted that the act could not be a present 
grant, because there was nothing then to grant, and because 
the act looked to a contingency; but in the same way were 
most of the grants in praesenti uncertain, both as to the 
quantity and locations of the lands granted. Nevertheless, 
because Congress chose to “hereby grant” the lands, and 
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because those are words of present grant, which could not 
he avoided or given any other meaning, the courts have held 
that the lands passed as granted lands, and passed immedi¬ 
ately. 

To justify and sustain this they brought in the doctrine 
of relation, and held that although at the moment of the 
enactment, there were no ascertained lands to pass, and no 
possibility of then asserting title under it, the subsequent 
identificaticn of the lands brought the title back to the enact¬ 
ment. 

In construing and applying the Swamp Land Act, in which 
the lands of that physical character are ‘ 4 hereby granted” to 
the states in which they lie, the fee was held to pass by the 
act, and as of its date, notwithstanding that the lands were yet 
to be carved out from the public domain by the ascertainment 
of their swampy character. At the date of the Swamp Land 
grant (September 28, 1850, 9 Stat. 519), California was 
wholly unsurveyed and there was no definite or official knowl¬ 
edge of any swamp lands within the State, and yet California 
took such lands at the date of the act, and took them in terms 
of description furnished by subsequent surveys. 

Hamilton Railroad Co . v. Smith , 9 Wall., 99, (19 L. 

Ed. 599); 

Wright v. Roseberry f 121 U. S., 496, 500, (30 L. Ed. 

1039). 

Tubbs v . Wilhoit, 138 U. S., 134, (34 L. Ed. 887). 

Consistently, from the beginning, the courts have held to 
the construction that public lands referred to in any act of 
Congress as “hereby granted” are passed instantly upon 
identification, and the full title is passed to the grantee, even 
though the lands are at the date of the act unidentified, and 
their location, quantity, or even existence is uncertain. 

Unless, then, we are to force a wholly new and different 
interpretation of the term ‘‘hereby granted” into this act, 
the conclusion is irresistible, that the State of Wyoming took 
such lands by a grant in praesenti, which attached and car¬ 
ried the full title to the State the moment the lands were 
identified. 
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Selection, the Prescribed Mode of Identification 

The method of identification is fixed by the Statute itself, 
which provides that the lieu lands “may be selected” by the 
grantee State. This is more than a permission to select, it is 
the only method of identification provided, and it is a power 
of identification, an investiture of agency to carry out the 
act and to find the lands that come under the grant. 

Weyerhaeuser v . Hoyt, 219 U. S., 387, (55 L. Ed. 298). 

The approval of the selection adds nothing to the identifi¬ 
cation made by it, it only determines that it is an identifica¬ 
tion. 


Robinson v. Lundrigan, 227 U. S., 180, (55 L. Ed. 758). 

The identification has the same effect as if the identified 
lands had been specifically described in the granting act. 

Leavenworth R. Co. v. United States, 92 U. S., 741, 
(23 L. Ed. 634). 

The State’s right to select lieu lands, in the official nomen¬ 
clature, is called a selection, and because other claims like¬ 
wise called “selections” were held to depend upon the Secre¬ 
tary’s approval, the State’s selections are apparently held 
to be in similar condition. It seems to be the idea that “selec¬ 
tion” is a generic term for land claims which, unlike all other 
land claims, are not created by the act of the claimant, but 
only by the approval of the Secretary. So, because the 
State’s claim is called a selection, it is imbued with this weak¬ 
ness, regardless of the terms of the act authorizing it, and 
all claims called selection are classified together, without 
noticing the very different structure of the several acts 
under which they are made. 

But the Supreme Court has frequently said that it is the 
grant itself, that passed the title, not any official action in 
administration of the grant, and defined the term “selec¬ 
tion” as one that “is sometimes used when merely the 
power of ascertainment or identification is intended.” And 
the court added that official action, was no condition of the 
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grant, and that no difficulties cast in the way of identification 
once made, could defeat the passing of the identified land 
under the grant. 

Wright v. Roseberry, 121 U. S., 496, (30 L. Ed. 1039); 
Hamilton Railroad Co. v. Smithy 9 Wall., 99, (19 L. 
Ed. 599); 

Irwin v. S. F. Savings Union, 136 U. S., 579, (... L. Ed. 
Tubbs v. Wilhoit, 138 U. S., 134, 146, (34 L. Ed. 887); 
State of Louisiana, 5 L. D., 514-517. 


Effect of Amendment of February 28, 1891, to Sections 

2275 and 2276 

In some of the acts providing for indemnity selections 
they were expressly made “subject to the approval of the 
Secretary of the Interior.” This is true of the Railroad 
Land Acts, and some of the earlier School Land Acts. An 
act to provide for the admission of the State of Wyoming 
into the Union and for other purposes (26 Stat. 222) which 
granted the 16th and 36th Sections to Wyoming provided 
that the State might select indemnity lands for losses in 
the place grant, and concluded “with the approval of the 
Secretary of the Interior.” But when, by the act of Feb¬ 
ruary 28, 1891, Congress amended and enlarged Sections 
2275 and 2276 of the Revised Statutes, that provision was 
omitted, and the substantial form of the law changed from 
a statutory permission to select lieu lands, under the approval 
of the Secretary, to a present and unqualified grant of them. 

It is also to be noted that the right of the State to sur¬ 
render lands belonging to it which are included in a Govern¬ 
ment reserve, and to select other lands of the United States 
in lieu thereof, was, for the first time created by the act of 
1891. This right is to select lands in lieu of lands belonging 
to the State, and which are included in a Forest Reserve, and 
this right had never been given until the act of 1891; so that 
to the extent of this particular right, the act was wholly new 
and original legislation, and the condition of the Secretary’s 
approval could not adhere from any former provision of this 
law. See California v. Deseret 0. & I. Co., 243 U. S., 415, 
(61 L. Ed. 821). 
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Therefore, the states present application to select the 
lands here involved, could not have been, as alleged in the 
Government bill of complaint, (Tr. p. 2, fol. 4) “under the 
provisions of the act of Congress of July 10, 1890, (26 Stats. 
222),” and the defendants properly denied that such was the 
case (Tr. p. 11, fol. 17) and properly alleged (Tr. p. 12, fol. 
18) that Sections 2275 and 2276 R. S., as amended February 
28, 1891, were the only acts bearing upon the defendant’s 
title to the selected lands. 

The act of February 28, 1891, has been construed by the 
courts as well as by the Land Office. It has been held by the 
U. S. Circuit Court of Appeals of the Ninth Circuit that: 

“A more satisfactory interpretation of the Statute as 
amended, is to be found in a prior decision of the Secre¬ 
tary of the Interior, dated April 2, 1891, where it was 
held that it was intended by the act of February 28, 
1891, to provide a uniform rule for the selection of in¬ 
demnity lands applicable to all the States and Terri¬ 
tories having grants of school lands. This decision is 
based, mainly, upon the proceedings in Congress, and, 
particularly, on the report of the Committee on Public 
Lands in the House of Representatives, reciting and 
adopting a report previously made to the Senate.” 

Johnson v. Morris , 72 Fed. 890-896. 

The report referred to by the court is Senate Report No. 
502, 51st Congress, First Session, and a reference to the 
contents of such report is made in said decision. 

This report shows clearly that it was the intention of Con¬ 
gress to pass an act which would provide a uniform system 
for the selection of lieu lands by the States, and that this 
act should supersede all of the various acts upon this sub¬ 
ject which had been passed at different times, and, also sup¬ 
ersede the provisions in the enabling acts of the various 
states passed at the time of their admission, which had re¬ 
sulted in great confusion in the General Land Office in con¬ 
nection with the State indemnity lands, and did not place the 
States upon an equal basis. The Land Office has held in a 
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number of decisions that the act of February 28, 1891, super¬ 
sedes the various enabling acts upon the subject. 

Instructions of Secretary Noble, April 22, 1891, 12 L. 

D., p. 400; 

State of Wyoming, 27 L. D., p. 35. 

Why School Land Grants Should Have Been Singled 
Out for Inimical Construction by the Department is 
Inexplicable. 

That Acts of Congress granting land to states for school 
purposes are to be liberally construed for the purpose of 
effectuating their object, see Minnesota v. Hitchcock , 185 
U. S., 373-401; 46 L. Ed., 954-968, where Justice Brewer, 
speaking for the court, says: 

“It is not to be supposed that Congress intended any 
departure from this policy (of liberal construction) in 
its legislation in respect to lands within Minnesota, and 
the courts are justified in any fair construction of such 
legislation as will secure the state its full quota of lands 
for aid in the development of its public school system. 
* * * The interests of public schools have always been 
considered paramount to those of railroad companies in 
grants made to aid in their construction. The one speaks 
for intellectual, the other for material development.’’ 


Summary of Our Points 

To summarize our argument, we conclude and submit that: 

I 

That the State Lieu Land Act is the Government’s standing 
offer to exchange any of its public lands open to entry, for an 
equal area of 16th or 36ths sections owned by the states, in¬ 
cluded in forest reserves. That after the state of Wyoming 
had accepted, and fully complied with the terms on which the 
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Government, by such Act, had declared itself willing to be 
bound, no act of either the legislative or executive branch of 
the Government could divest the State of its right thereby 
acquired to the completion of the contract by the Government. 

II 

By complying with all the terms and conditions necessary to 
secure the title to the selected land under the Government’s 
offer of exchange, the state of Wyoming thereby converted 
such offer into a consummated contract of exchange, fully exe¬ 
cuted on its part, and thus became the equitable owner of the 
selected land, and no subsequent withdrawal or subsequent dis¬ 
covery of mineral thereon can affect the title thus acquired. 

III 

The selected land was not classified or returned as, or known 
to be, mineral in character when selected by the state, and 
therefore it was then subject to selection. By its selection, the 
title then passed to the state absolutely, and not contingently 
upon any subsequent action of the land department, or any 
subsequent discovery of mineral. This, in the very nature of the 
case, must be so, because in deciding upon the Government’s 
offer of exchange, the state can only take into consideration, 
and rely upon, the conditions of the offered lands at the time 
its selection is to be made, and if the land it selects, is then 
subject to selection, the title passes, and cannot be impaired by 
anything subsequently occurring. 

IV 

The fact that the land department still retains jurisdiction 
over the exchange until the selection is approved and listed to 
the state, does not defer the passing of the title in the state; 
as such jurisdiction is retained, not that the land officers may 
elect whether or not they will consent to the allowance of the 
selection, but that they may ascertain whether or not the state 
has acquired a right to its allowance; a right which—in the 
language of this court in Leonard v. Lennox —“is acquired, if 
acquired at all, at that point of time when the applicant has 
done all that he is required to do in the premises, instead of at 
the time of its recognition by them, (the land officers).” 
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V 

The State Lieu Land Actso far as it relates to the ex¬ 
change of lands included in a forest reserve for other lands 
outside of such reserve,—provides for the immediate passing 
of the base land title from the state to the United States, by 
saying, that the “selection” of the lieu land “shall be a waiver 
of the State’s rights” to the base lands; and the Supreme 
Court, in the Deseret case, has held that this divesting of the 
state’s title, and this vesting of the United States title to the 
base lands, occurs at the time of the State’s Act of Selection, 
and is not deferred until the approval of such selection by the 
Land Department. This disposes of the contention of the Gov¬ 
ernment that the state remains the owner of the base lands 
until the approval of selection by the Land Department, and 
also disposes of the Government’s claim that there is no selec¬ 
tion until it has been approved, for the Supreme Court has 
thus, necessarily defined the word “selection” to mean the act 
of the State that designates the lieu land and describes the base 

land. 


VI 

The very plain reason that Congress made the act of “selec¬ 
tion” by the state, operate as “a waiver” of the state’s title 
to the base lands, was, that the passing of the title from the 
Nation to the state, and from the state to the Nation might 
be concurrent acts,—Congress realizing that the act of selec¬ 
tion of the state, was the acceptance of, and compliance with, 
the Government’s offer of exchange contained in the statute, 
and hence, passed the Government’s title to the state; and, it 
therefore, very properly provided, that the same act of selec¬ 
tion, should per se pass the state’s title to the base land to 
the Government: Otherwise the Government would be losing 
its title before it gained the State’s title, and conversely, it 
being admitted,—as now held by the Deseret case,—that the 
state’s title passes to the Government by the state’s act of 
selection, it follows a fortiori , that by the same act the Govern¬ 
ment’s title should pass to the state; and that this might be 
perfectly clear, Congress uses words of present grant to effec¬ 
tuate that end. 

VII 

Neither the Pickett Act, nor a withdrawal made under 
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The act of February 28, 1891, giving the lieu lands to the 



State is a grant in prcesenti, unrestricted in its terms, with¬ 
out condition or qualification of any kind, and it therefore 
imports a present and absolute grant of such lands, to be 
thereafter identified. It needs nothing but identification of 
the lieu lands to make a perfect and a fully executed grant. 

XI 

Identification is only to ascertain the land, to point out 
and segregate from the mass of public lands a definite and 
definable tract. This is effectively and completely done by 
the filing of the selection, when immediately of record the 
selected land is marked and set aside as lieu land. Selection 
is the immemorial method, the only method, and the method 
expressly prescribed by the Statute itself, for identifying 
the lieu 'lands and attaching the general grant to particular 

lands. 

XII 

Identification once made, cannot be unmade by any official 
disapproval, nor deferred by any official neglect or refusal 
to act, but the only official duty called out by the filing of 
the selection papers is to determine, upon the facts and law, 
whether or not bv the attempted selection identification has 
been accomplished, or in other words, whether or not the 
purported selection is a valid selection. 

xm 

There is no such thing as a “proffered” or “proposed” 
selection, but when the State has filed its selection papers 
there is either a completed selection or a failure to make one 
at all. It is for the Secretary to decide, upon the record and 
the merits, whether the selection is good or bad, but he has no 
power beyond this power of judicial ascertainment. 

XIV 

The Secretary’s approval of the selection is only the Sec¬ 
retary’s judgment that the selection was correctly and ef¬ 
fectively made and is good. The selection is no different, 
and no less potent or complete, after the approval than be- 
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fore. It has only been judicially determined and officially 
stamped as what it is. 


XV 

Even if it can be said that at one time the State's lieu 
selections were expressly conditioned upon the Secretary's 
approval, that provision was deliberately omitted when the 
present law was enacted to supersede the former law, and 
the implication from this is that such approval is now dis¬ 
pensed with. But, admitting the requirement of approval as 
an adjudication, such approval can be only adjudication. 

XVI 

A State's selection is a final entry, and a final entry vests 
the full equitable title, leaving only the naked fee in the 
Government in trust for the beneficiary, to be duly passed 
by list or patent in due course of administration. Any claim 
to land is, generically, and in full substance and effect, a 
final entry when made under a law disposing of the land, 
and when completed by the beneficiary, so that it can be, 
without further action on his part, listed or patented. 

We therefore respectfully submit that the Government's 
Bill is without equity, that the selection of the state of Wyo¬ 
ming immediately passed the title of the selected lands to the 
State, and that the defendants are entitled to have their selec¬ 
tion approved by the Secretary of the Interior and the land 
listed to the State of Wyoming. 

Respectfully submitted, 

Edwin A. Meserve, 

Shirley C. Ward, 

Jefferson P. Chandler, 

Amici Curiae. 
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STATEMENT OF CASE. 

The N. y 2 of Sec. 36, T. 19 S., R. 14 E., New Mexico, 
was granted to the then Territory of New Mexico for school 
purposes by Act of Congress, approved June 21, 1898 ( 30 
Stats. 484), having been previously surveyed. 
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December 21, 1906, said tract was included within the 
exterior boundaries of a proposed national forest, later 
definitely established by executive order of April 24, 1907, 
as the Sacramento National Forest; March 2, 1909, the 
name of this national forest was changed to the Alamo 
National Forest. 

Prior to the incorporation of said tract within the exterior 
boundaries of said national forest, title to said tract had be¬ 
come fully vested in the State. 

March 9, 1915, by reason of the fact that said tract was 
embraced within the limits of a national forest, the State of 
New Mexico made a selection, covering the W. of Sec. 
29, T. 23 S., R. 38 E., in lieu of the tract above mentioned. 
The making of said selection was accompanied by payment 
of the prescribed fees, and was followed by the giving of 
notice by publication and otherwise of the making of said 
selection, all at the expense of the State. 

Said selection embraced also other tracts than that above 
described, which were selected in lieu of other base lands. 
After the selection was received in the General Land Office, 
it was found by the Commissioner that as to certain of these 
other tracts, designated as base lands, lieu selections had 
been already made and an adjustment by designation of 
new base lands was required as to said other tracts and was 
made by the State, acting by its Commissioner of Public 
Lands in July, 1915. 

With the making of said adjustment, every act required 
to be performed by the State to perfect said entire selec¬ 
tion, had been performed. 

Owing to the accumulation of business in the Land De¬ 
partment, no further action was taken upon said selection 
until May 16, 1916, on which date it was stated that by 
proclamation of April 3, 1916, said Section 36, T. 19 S., 
R. 14 E., described as base land, had been eliminated from 
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said Alamo National Forest, in view of which fact, it was 
stated that said Section 36 no longer constituted a valid base 
for said pending selection. 

The selection was therefore held for cancellation. The 
State appealed to the Secretary of the Interior, who affirmed 
the Commissioner of the General Land Office, and who later 
denied a petition for the exercise of his supervisory au¬ 
thority. 

To enjoin the taking of further action by the Land De¬ 
partment in derogation of the State’s title the State filed 
its bill in the lower Court. Hearing was had upon bill 
and answer and the trial Court gave a decree for the State, 
in the form of a mandatory injunction. From said decree 
the Secretary of the Interior and the Commissioner of the 
General Land Office have appealed. 

The point here presented for decision is also involved in 
divers other selections made by other States under the same 
general statutes. 

ARGUMENT. 

As we view the present case, as now presented for the 
consideration of this Court, it logically divides itself under 
the following principal heads, to wit: 

FIRST. What acts by the State of New Mexico 
are required by the controlling statute or regula¬ 
tions thereunder in order to secure the benefits of 
the grant to the State? 

SECOND. Does the record show performance 
of such acts as are found to be necessary? 

THIRD. If such necessary acts have been per¬ 
formed, and if the record shows such performance, 
what is the nature of the right or title thereby se¬ 
cured by the State? 

FOURTH. Have the courts jurisdiction to en¬ 
tertain this suit? 
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While it may prove difficult at all times to preserve the 
lines of demarkation between the headings above noted, we 
shall endeavor to address ourselves to them in their order, 
and will thereafter briefly consider the cases relied upon by 
appellants, which are not covered by our discussion of the 
headings of our argument. 

WHAT ACTS BY THE STATE OF NEW MEXICO 
ARE REQUIRED BY THE CONTROLLING 
STATUTE OR REGULATIONS THERE¬ 
UNDER IN ORDER TO SECURE THE 
BENEFITS OF THE GRANT TO THE 
STATE? 

The controlling statute of general scope here involved 
is Section 2275, U. S. Rev. Stats., as amended by Act of 
February 28, 1891 (26 Stat. 796-797), and, subdivided for 
ease of reference, so far as here at all material, into para¬ 
graphs, reads as follows (italics being ours) : 

1. Where settlements with a view to pre-emption or 
homestead have been made, or shall hereafter be made, 
l>efore the survey of the lands in the field, which ai e 
found to have been made on sections sixteen or thirty- 
six, those sections shall l>e subject to the claims of such 
settlers; 

2. and if such sections or either of them, have been 
or shall be granted, reserved, or pledged for the use 
of schools or colleges in the State or Territory in which 
they lie, other lands of equal acreage arc hereby ap¬ 
propriated and granted, and may be selected by said 
State or Territory, in lieu of such as may be thus taken 
by pre-emption or homestead settlers. 

' 3. And other lands of equal acreage are also hereby 
appropriated and granted and may be selected by said 
State or Territory where sections sixteen or thirty- 
six are mineral land, or are included within any Indian, 
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military, or other reservation, or are otherwise dis¬ 
posed of by the United States. 

4. Provided , Where any State is entitled to said sec¬ 
tions sixteen and thirty-six, or where said sections are 
reserved to any Territory, notwithstanding the same 
may lx* mineral land or embraced within a military, 
Indian, or other reservation, the selection of such lands 
in lieu thereof by said State or Territory shall be a 
waiver of its right to said sections. 

5. Provided , hvzvcvcr, That nothing herein con¬ 
tained shall prevent any State or Territory from await¬ 
ing the extinguishment of any such military, Indian, 
or other reservation and the restoration of the lands 
therein embraced to the public domain and then taking 
the sections sixteen and thirty-six in place therein; but 
nothing in this proviso shall be construed as conferring 
any right not now existing. 

Paragraphs 1 and 2 of the statute, as above set forth, re¬ 
late to lands to which settlement claims have been initiated 
prior to the survey of the lands, and therefore prior to the 
date when the grant to the State attaches, and the general 
effect of these paragraphs is to grant to the State the right 
to select lands as indemniy for lands already known to be 
absolutely lost to the State by reason of the prior settlement 
claims. 

It will be noted that the words giving to the State the 
right to select other lands as indemnity for the losses already 
ascertained are accompanied by appropriate words of a 
grant in praesenti so that the grant therein made becomes 
operative immediately on the performance by the State of 
the act of making the prescribed selection. 

Said paragraphs, therefore, relate only to losses in the 
original grant, which have been fixed prior to the identifi¬ 
cation of sections 16 and 36 by survey. 

In a sense said two paragraphs have no direct bearing on 
the present case, but are referred to in order to emphasize 
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the theory of a present grant of lands to the States, as in¬ 
demnity for losses sustained, which present grant is im¬ 
mediately effective upon the making of a selection by the 

States. 

Paragraph 3 of the statute is another grant of lands, in 
praesenti, in lieu of lands lost to the State, either temporarily 
or permanently, by reason of being included in a military, 
Indian, or other kind of a reservation, or because mineral in 
character. 

It will doubtless be noted that the statute does not in 
terms describe the matter of exchange of lands already 
owned by the State, and falling within a national forest, 
for other lands lying outside such national forest. The con¬ 
struction of the act as either covering or failing to cover 
such selections by the State, has varied, both in the Depart¬ 
ment and in the courts, but we now have an authoritative 
construction of this matter by the Supreme Court in case 
of California v. Deseret Water, etc., Co., 243 U. S., 415. 
It was there expressly held that where land, the title whereof 
had already become vested in the State, had later been in¬ 
cluded in a national forest, the State might, under this 
statute, select in lieu thereof other lands, lying outside a 
national forest. 

Paragraph 4 is an explicit enactment to the effect that by 
making a selection of such granted lieu lands, the State 
waives its right to the original or base land. The mere act 
of selection is declared equivalent to such waiver. 

Paragraph 5 declares that the State may, if it so de¬ 
sires, refrain from action towards securing the granted 
lieu lands, and may defer action to await the possible extin¬ 
guishment of the existing reservation. 

The very fact that paragraph 5 forms a distinct proviso 
in the act of Congress emphasizes the intent of Congress 
that the State was under no obligation to await the possible 
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extinguishment of a reservation at some time in the future, 
and lends force to the plain intent of the statute, that the 
State was entitled to make immediate selection in lieu of the 
1 eserved land, notwithstanding the plainly recognized pos¬ 
sibility that the base lands might some day be released from 
reservation. 

From the above analysis of the statute, it is to be noted 
that the only statutory requirement is that the State shall 

make a selection of land in lieu of the land within the reser¬ 
vation. 

1 he administration of the statute being necessarily with 
the Secretary of the Interior, he promulgated various regu¬ 
lations, which will be found in 35 L. D., 537, approved April 
25, 1907; in amendatory regulations, 38 L. D., 611, ap¬ 
proved May 24, 1910; and in still further amendatory regu¬ 
lations, 39 L. D., 39, approved June 23, 1910. 

Those regulations prescribed certain details as to the 
manner of making the selection; they provide for notice 
of the making of the selection, by publication in a news¬ 
paper to be designated by the register of the local land office 
and by posting of such notice in the local land office. They 
also provide for the payment by the State of certain fees to 
the local land office, and for filing certain evidence of title 
to the base land. 

These are the requirements of the statute and of the 
regulations thereunder. 

DOES THE RECORD SHOW PERFORMANCE OF 
SUCH ACTS AS ARE FOUND TO BE NECES¬ 
SARY? 

It will be observed that the bill alleges performance of 
the required acts, in great detail, and it will be further 
noted that the ansu'er admits the correctness of the allega¬ 
tions of the bill as to every act demanded by statute or 
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regulations. The only denial of an allegation of acts done, 
refers to the allegation in the bill that the selection was ac¬ 
companied by a quit claim deed, conveying the base land to 
the United States. That denial raises a wholly immaterial 
issue, however, as the statute makes the selection itself a 
waiver of the State s title to the base land, and the statute 
does not require the execution and delivery of any formal 
deed of conveyance passing title to the base land. 

It is therefore plain that this record shows full compli¬ 
ance by the State, in every particular, with every require¬ 
ment made by statute or regulation. 

IF SUCH NECESSARY ACTS HAVE BEEN PER¬ 
FORMED, AND IF THE RECORD SHOWS 
SUCH PERFORMANCE, WHAT IS THE 
NATURE OF THE RIGHT OR TITLE 
THEREBY SECURED BY THE STATE? 

Our position is this: 

First. Assuming the selection to l>e made in accordance 
with the law and with proper regulations under the law, 
assuming the designated selected land to be legally subject 
to the selection, assuming any prescribed notice of the selec¬ 
tion to have been given, then the State, immediately upon 
completion of the acts required to he performed by it, be¬ 
comes the ozoner of the complete title to the selected land ; 
it loses all further right, claim or title to the base land and 
the grant becomes instantly effective to vest title to the 
selected land in the State. 

Second. As will be noted, there is no provision in this 
statute for the issuance of any patent to the State. Upon a 
concurrence of the facts necessary to make the grant oper¬ 
ative, the title obviously vests in the State. 

Third. All that therefore lies within the legal power and 
duty of the Secretary of the Interior, is to determine 
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whether or not these facts do exist. If so, then the mere 
act of approval of the selection made by a State is nothing 1 
hut placing of record the finding of such facts. The ap¬ 
proval of the selection by the Secretary does not itself pass 
title to the State; it merely furnishes convenient ezndence of 
the fact that the title has passed, just as might a decree of 
a court become evidence that prior thereto, title had become 
vested in a party to litigation. If title had been so vested, 
then it could not be said that the court decree operated to 
\ that title in such party. On the contrary, the decree 
merely becomes evidence of a pre-existing state of title. 

In proceeding to discuss the law applicable to this case, 
we wish to first emphasize, as a matter of moment, the dif¬ 
ference between the grant to the States, made by Sections 
2275 and 2276, so far as pertains to the making of lieu 
selections and the rights conferred by the Act of June 4, 
1N ( V (30 Stat. 1 l-o6), commonly known as the Forest 
Lieu Act. 

1 he Forest Lieu Act merely gives a right to make an ex¬ 
change of lands with the United States, while Section 2275 
contains words of present grant to the States of the lands to 
be selected as lieu lands. Therefore, when a forest lieu selec¬ 
tion is considered, it is deemed a mere matter of exchange of 
lands. ()n the other hand, when a State lieu selection is con¬ 
sidered, it must be borne in mind that we have present not 
only the factor of an exchange, but also the added factor of 
a present grant of the lands selected by the States. We 
make this distinction at the outset, because we shall later 
have occasion to consider several cases arising under the 
Forest Lieu Act. 

In case of State of California v. Deseret Water, etc., Co., 
243 U. S., 415, the same statute was involved as in the 
case at bar. 

In that case the State made a lieu selection, the base land 





being that already owned by the State, and later included 
within a national forest. During pendency of that selec¬ 
tion, and prior to any approval thereof, the Deseret Water 
Company brought suit against the State, under a local 
statute, to condemn the base land, as a reservoir site. The 
California Supreme Court sustained the right of condemna¬ 
tion, and the State took the case to the U. S. Supreme Court. 

It was in this case that the Supreme Court construed the 
terms of Sections 2275 and 2276 as conferring upon the 
States the right of making lieu selections for lands already 
owned by them, and later included in a forest reservation. 

In its decision the Supreme Court.said: 

The Supreme Court of California held that the^ title 
to the [base] lands was completely vested in the State, 
and subject to condemnation at the instance of the 
Water Company. 

The U. S. Supreme Court, however, reversed the State 
Supreme Court, and did so, obviously, because the base land 
title was not vested in the State after the making of the lieu 
selection. Had the base land title been vested in the State, 
notwithstanding the pendency of the lieu selection, then the 
question of whether or not it was subject to condemnation, 
under State statutes, would have been one solely for final 
decision by the State courts. 

Obviously, title to the base land must have been some- 
zehere, during pendency of the lieu selection. There were 
but two parties to the transaction in lieu selection, i. c., the 
State and the United States. 

Hence, if, after making the lieu selection, title to the base 
land did not stand in the State , it must have st' od in the 
United States. 

The conclusion can not be avoided, therefore, that, under 
the Deseret decision, after making of a lieu selection under 
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the terms of these sections of the Revised Statutes (and 
assuming the selection to be regular when made), title to 
the base lands stands in the United States. 

I'he converse of this must be equally true, as the United 
States can not hold title simultaneously to both the base land 
and the selected land. Hence, title to the base land being 
vested in the United States, title to the selected land must 
be by the same act of selection, vested in the State. 

Study of the Deseret decision, therefore, shows it to fur¬ 
nish unquestionable ground for the position here taken by 
the State of New Mexico. 

The case of Central Pacific Ry. Co. v. Lane, 46 App. 
D. C., 374, decided /\pril 23, 1917, is directly in point. 

In that case the Railway Company filed an indemnity 
selection under the terms of a statute providing that such 
selections should be made “under the direction of the Secre¬ 
tary of the Interior." After the making of the selection, 
/. e., after the filing of the papers, etc., the selected land was 
by executive order withdrawn as a power site under the 
Act of June 25, 1910 (36 Stat. 847), and thereafter the 
selection was held for cancellation because of said power- 
site withdrawal. 

The bill for injunction alleged the facts necessary to the 
validity of the selection at date it was made, and the answer 
admitted said facts. 

This Court said that the principal point presented is: 

W hen does the vested interest in the Railroad Com¬ 
pany attach to indemnity lands—at date of selection 
or at date of approval ? 

After citing many decisions of the Supreme Court per¬ 
taining to public land grants, this Court said: 







In referring to the date, the Court, in some instances, 
uses the term “selection”; in others, “selection under 
direction of the Secretary of the Interior,” and in 
others, “selection with the approval of the Secretary of 
the Interior.” A careful analysis of these decisions, 
however, discloses an agreement of opinion that the 
controlling date from which the prior rights of contest¬ 
ing claimants attach is the date of selection. Of course, 
that these selections should he made “under the direc¬ 
tion,” or “with the approval” of the Secretary is im¬ 
portant for the protection of the Government. After a 
selection list has been filed, it remains for the Secre¬ 
tary, in his general supervisory capacity over the dis¬ 
posal of the public lands, to investigate and determine 
whether the lands are subject to selection under the act, 
and whether the company is entitled to make a selec¬ 
tion. But this investigation and approval have nothing 
to do with fixing the date when the company’s interest 
vests, any more than in the case of a homestead entry- 
man whose interest vests from the date of making final 
proof and receiving his final certificate from the officials 
of the local land office. The duty still remains in the 
Secretary of examining into the question of whether 
or not the homesteader has complied in good faith with 
the requirements of the law; but when it is found that 
he has, nothing remains for the Secretary but the minis¬ 
terial act of issuing a patent, which evidence of title 
relates back to the date of the final certificate. 
********** 
To hold that the discretionary power exists in the 
Secretary to reject or cancel a selection list of indem¬ 
nity lands conceded by him to have been valid at the 
date of filing the list in the land office would be equi¬ 
valent to vesting him with power to disregard an ex¬ 
press mandate of Congress. Congress has provided in 
different ways for the disposition of the public lands, 
and to hold that when strict compliance has been made 
with the requirements of the law, the Secretary still has 
discretion to deny rights acquired thereunder, would 
be equivalent to endowing him with the power to dis- 




13 


legard the law and divest a citizen of rights expressly 
conferred by law. 

********** 
1 he right to exercise this power of selection exists 
from the date of the survey of the indemnity land. 
\\ hen the power was lawfully exercised, as in this in¬ 
stance, the company had complied with all the prerequi¬ 
sites essential to establish its right. A contract then 
existed, the obligations of which could not be impaired 
even by Congress itself. 

********** 

1 hough the right of plaintiff company, as we have 
shown, rests upon a statutory contract, the same rule 
is applicable as in the case of a purchaser of public 
lands under an act of Congress providing the terms 
iijxDn which they can be disposed of to settlers by the 
Land Department. The supervisory power of the Sec¬ 
retary only extends to ascertaining whether or not 
there has been a full compliance with the law. When 
that is found, or conceded, as here, his supervisory 
power ceases and the right of the settler vests. 

The case of Brigham City v. Rich (Utah), 97 Pac., 220- 
223. is also in point. In that case the State of Utah 
made a selection under a statute containing words of present 
grant of public lands, the statute also providing: “That all 
lands granted in quantity or as indemnity by this act shall 
l>e selected, under the direction of the Secretary of the In¬ 
terior.” 

Tt was there urged that title did not pass to the State 
prior to the approval by the Secretary' of the selection. The 
decision of the Supreme Court of Utah on that point is as 
follows: 


The phrase that the lands “shall be selected under the 
direction of the Secretary of the Interior,” as we view 
it, was not a condition upon which the grant was made, 
but merely one of the means by which the lands should 
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be identified and the grant made effective as to any 
particular parcel. * * The words of the grant 

are that “the following grants of land are hereby made 
to said State.” This is not a promise or agreement to 
grant at some future time, nor upon the happening of 
some future event, nor upon any condition, but is an 
absolute grant in pracscnti of a specified quantity of 
land. The mere fact that something remains to be 
done to identify the particular parcels by selecting them 
did not affect the grant itself. * * * The right 

to the quantity of land specified in the act was in the 
State of Utah from and after the approval thereof; but 
the title to any particular parcel was held in trust by 
the United States until selection was made by the State 
of Utah. We do not think it was within the power of 
the Secretary of the Interior to prevent the State of 
Utah from acquiring the title to any particular parcel 
of land if such parcel fell within the terms of the grant 
itself. His duty was discharged, and his power ex¬ 
hausted, when he found that the land fell within the 
terms of the grant. If the land selected was not within 
the terms of the grant, if the land selected was not such 
as was granted, or if it was outside the limits of the 
grant, its title thereto would fail, not because the Sec¬ 
retary of the Interior refused to approve the selection, 
but l^ecause the selection was not within the original 
terms of the grant. To hold otherwise would be tanta¬ 
mount to holding that the grant was made by the Sec¬ 
retary of the Interior, and not by Congress. Congress, 
no doubt, could have directed that officer to make con¬ 
veyance by patent of certain lands if he found that the 
conditions imposed, if any, had 1>een complied with. 
Congress, however, did not do this. It made the grant, 
and authorized no one either to convey or to with¬ 
hold a conveyance of the title. 

That same rule was also followed in McKinney v. Carson 
(Utah), 99 Pac„ 661. 

In principle, the Central Pacific case is the converse of the 
instant case. In that case, after the company had complied 



with every prerequisite to acquisition of title, the selected 
land was placed in a reservation, and the Land Department 
held that such act of the executive operated to deprive the 
company of its previously earned and acquired rights in 
the premises. This Court said that a right once vested 
could not be thus taken away. 

In the instant case, after compliance by the State with 
every prerequisite to the acquisition of title to the selected 
land, an act of the executive changed the status of the base 
land, by eliminating it from a national forest, and the Land 
Department held that said act operated to prevent title to the 
selected land from vesting in the State. The Court below 
held that, a right having once vested to the selected land, 
that right could not be destroyed by act of the executive. 
Application by this Court to the instant case of the same line 
of reasoning and decision followed in the Central Pacific 
case must bring about an affirmance of the trial court in the 
present case. 

Inasmuch as State lieu selections under Section 2275, 
U. S. Rev. Stats., present the dual feature of (1) a present 
grant, and (2) an exchange of lands; and as the Forest 
Lieu Act of June 4, 1897, presents the feature of an ex¬ 
change of lands, there is a certain analogy which can be 
drawn between the two acts, as stated by counsel for appel¬ 
lants herein, provided it be constantly remembered, how¬ 
ever, that the rights acquired by proceedings under Section 
2275 are greater than those acquired under the Forest Lieu 
Act, by reason of the words of present grant contained in 
the statute governing State lieu selections. Because of the 
analogy mentioned, however, we wish to call to the atten¬ 
tion of the Court the fact that numerous decisions have been 
rendered by the Land Department, in cases of Forest Lieu 
selections, squarely in line with the contention here made by 
the State of New Mexico, as to titles vesting as of date of 




16 


selection, as distinguished from date of approval of a 
selection. 

In the case of Gideon F. McDonald (30 L. D., 124), a 
forest lieu selection under the Act of June 4, 1897, was in¬ 
volved. It there appeared that after the making of the selec¬ 
tion, the base land was eliminated from a national forest. 
The Secretary there stated the question and principle ap¬ 
plicable as follows: 

The question arises—and it is upon this point you 
ask instructions—whether, in view of the elimination 
from the boundaries of the said reserve of the tracts in 
lieu of which the selection is made, the latter may now 

l)e approved if no other objection is found thereto. 

********** 

By his deed of relinquishment and reconveyance to 
the United States of his own land situate within the 
boundaries of the forest reserve, and by his selection 
of the lieu land, McDonald accepted the standing offer 
or proposal of the Government contained in the Act 
of Tune 4, 1897, and complied with its conditions, 
thereby converting the mere offer, or proposal, of the 
Government into a contract fully executed upon nis* 
part, and in the execution of which by the Government 
he had a vested right. After McDonald had fully 
complied with the terms on which the Government, by 
said Act, had declared its willingness to be lx>und, no 
act of either the Executive or Legislative branch of the 
Government could divest him of the right thereby ac¬ 
quired. 

In the case of Kern Oil Company v. Clarke (30 L. D., 
550), the Secretary of the Interior laid down certain general 
principles covering the consideration of forest lieu select¬ 
ions, which principles' were announced after a detailed con¬ 
sideration of the authorities. These rules were there an¬ 
nounced as follows: 
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1. That where a person making selection under the 
Act of June 4, 1897, lias complied with all the terms 
and conditions necessary to entitle him to a. patent to 
the selected land, he acquires a vested interest therein 
.and is to lie regarded as the equitable owner thereof. 

2. That the right to a patent under the act, once, 
vested, is. for most purposes, the equivalent of a patent 
issued, and when in fact issued, the patent relates back 
to the time when the right to it l)ecame fixed and takes 
effect as of that date. 

3. That questions respecting the class and character 
of the selected lands are to be determined by the con¬ 
ditions existing at the time when all requirements 
necessary to obtaining title have been complied with by 
the selector, and no change in such conditions, subse¬ 
quently occurring, can affect his rights. 

Again in the case of Gray Eagle Oil Company v. Clarke 
(30 L. D., 570), the rule was stated, with reference to 
forest lieu selections, that the rights of the selector must be 
determined as of the date when the selector completed the 
acts or proofs required of him. 

In the case of Kern Oil Company v. Clotfelter (30 L. D., 
583-587*), the Secretary of the Interior ordered a hearing 
upon a protest alleging that at date of selection the selected 
lands were known to 1>e mineral in character. In directing 
a hearing, at which testimony should be adduced, the Secre¬ 
tary said: 

The inquiry respecting both the occupancy and char¬ 
acter of the selected lands will be directed to the con¬ 
ditions existing and known at the time (January 5, 
1900) when Clotfelter filed the selections and submitted 
the requisite proofs in support thereof. No considera¬ 
tion will be given to any changes subsequently occur¬ 
ring, or to any mineral discoveries or development sub¬ 
sequently made. 
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It may not be amiss to mention that all of the above cited 
opinions of the Interior Department bear the initials 
W. V. D., thereby indicating that they were prepared by or 
approved by Assistant Attorney General Van Devanter, 
now on the United States Supreme Bench. 

Later, and under different officials of the Land Depart¬ 
ment, the rule theretofore followed was completely changed, 
and exactly the contrary view taken. We refer to Miller v. 
Thompson, 36 L. D., 492, and Thomas B. Walker, 36 L. D., 
495. In these cases it was held that the discovery of se¬ 
lected land to be mineral in character, after full compliance 
with the terms of the statute by the selector, would defeat 
the selection, the Department refused to follow the long line 
of decisions holding, under various land laws, that a right 
once earned, vested something in the claimant not thereafter 
subject to defeasance by conditions thereafter arising. 

This change of position by the Land Department was 
caused by an entirely mistaken view of the scope and effect 
of the decision of the Supreme Court in the case of Cosmos 
Co. v. Gray Eagle Co., 190 U. S., 301, and we will later 
consider the Cosmos decision. 

The decisions of the Land Department from which we 
have above quoted, and to which we have referred, how¬ 
ever, show that for a time the Land Department agreed 
exactly with the principle for which we here contend. When 
decisions of the Department are not uniform, the courts 
are, of course, at liberty to disregard them all; but if one 
line of departmental decisions is obviously reasonable, while 
another line is not, then if the courts see fit to give any 
weight to either line, that line will be favored which is in 
accord with correct reasoning. 

There is certainly no room for doubt as to the correctness 
of the general principle of law long applied to public land 
matters, that a right to a title once fully earned, is a vested 
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right, of which the owner can not be deprived by arbitrary 
act. 1 his rule has been so often announced that we hesi¬ 
tate to offer any citations in its support, but will venture to 
cite a few of the many decisions on this point, and in support 
of which citations might be multiplied almost indefinitely. 

On this principle, we merely cite the following cases: 

Lytle v. Arkansas, 9 How., 315. 

Lessieur v. Price, 12 How., 59. 

Martin v. Marks, 97 U. S., 345, 347. 

Barney v. Dolph, 97 U. S., 652, 656. 

Wirth v. Branson, 98 U. S., 118, 121. 

Simmons v. Wagner, 101 U. S., 260, 261. 

Daniels v. Wagner, 237 U. S., 547. 

Having established, as we believe, the correctness of our 
position, we now take up for very brief discussion the mat¬ 
ter of jurisdiction, under the head: 

HAVE THE COURTS JURISDICTION TO 
ENTERTAIN THIS SUIT? 

It would seem necessary to refer on this point only to the 
decision of this Court in Central Pacific R. Co. v. Lane, 46 
App. D. C., 474, wherein this Court said: 

I he contention that we are without jurisdiction in 
this case to control the action of the Secretary by in¬ 
junction is without merit. The discretionary power of 
the Secretary is not involved. The indemnity list is 
conceded to be in regular form and to contain land law¬ 
fully subject to selection by the Railroad Company on 
the date the list was filed in the land office. Rejection 
and cancellation of the selection have been ordered be¬ 
cause subsequent to selection the land was attempted to 
be withdrawn by executive order for a water-power 
site. This selection being in every respect lawful, the 
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act of Congress conferred upon the Railroad Company 
the right to make it, and upon the Secretary the duty 
of approving it, and accordingly issuing a patent there¬ 
for. His discretion ceased with the finding that the 
selection had been lawfully made. All further duties 
were merely ministerial, and the situation could not he 
changed by invoking the aid of the intervening Power- 
Site Act and* executive order. The rights of the Rail¬ 
road Company had become vested by operation of law, 
and could not be divested without due compensation 
either by act of Congress or by an executive order. 


Counsel for appellants urge that the decision of the 
Supreme Court in case of Cosmos Exploration Company v. 
Gray Eagle Oil Company (190 U. S., 301), precludes con¬ 
sideration of the present case upon its merits. 

Careful analysis of the decision cited shows that the Cos¬ 
mos Company brought a suit in equity against the Gray 
Eagle Oil Company to quiet title to land claimed by plain¬ 
tiff under a then pending forest lieu selection. It appeared 
from the record that the Gray Eagle Oil Company had filed 
a protest against said pending selection, and that the Land 
Dei>artment had not yet acted upon the matter so presented. 
In other words, so far as disclosed by the record then before 
the Court, the Land Department had not exhausted its func¬ 
tion. The Court very properly held that pending a decision 
upon the validity of the selection, the Court would not act. 

Comparison of the Cosmos case with the case at bar, in¬ 
stead of developing any analogy shows only contrast be¬ 
tween the two cases. 

In the instant case the Secretary of the Interior has found, 
and in his answer filed in court has admitted, the facts which 
the State of New Mexico asserts operated to vest in it com¬ 
plete title to the selected land. 

In the Cosmos case the Secretary of the Interior had 
passed upon neither the law nor the facts governing the selec- 
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tion therein questioned. In the case at bar the Secretary 
has found the material facts, and has admitted them in this 
case, but has erred, as asserted by the State, in his refusal to 
give legal effect to those facts. 

In the case at bar the Secretary has passed upon the 
validity of the selection involved and has directed its can¬ 
cellation. In short, in the case at bar the Secretary has al¬ 
ready exhausted whatever quasi judicial power he may 
have had in the premises. 

It would, therefore, seem plain that the decision in the 
Cosmos case is not at all controlling of the case at bar. 

I.cained counsel for the appellants also cite the case of 
United States ex rel. Riverside Oil Company v. Hitchcock 
(190 U. S., 316) in support of the theory that the courts 
have no jurisdiction of a case involving the disposal of pub¬ 
lic lands until after legal title has passed out of the United 
States. 

Careful study of the Riverside case shows that the real 
decision was to the effect that the courts would not, by in¬ 
junction or mandamus, control the Secretary in his dis¬ 
charge of an official duty requiring the exercise of his judg¬ 
ment and discretion. 

In the case at bar, and under the statutes applicable, it is 
contended by the State of New Mexico that the only judi¬ 
cial power vested in the Secretary is that of determining 
whether or not certain material facts existed in connection 
with the selection made by the State. As shown by the 
record, the Secretary has found and here admits the exist¬ 
ence of every fact necessary to fully establish the title of 
the State. Our contention is that, having proceeded to that 
point, the Secretary had no further power of discretion or 
judgment in the premises; but that his only remaining 
power was purely ministerial (if indeed, any further act on 
his part could be deemed essential to the right of a State). 




Stated differently, we contend that the facts having been 
found, or here admitted, the only further act to be per¬ 
formed bv the Secretary, or bv the Commissioner of the 
General Land Office, is the making of a purely formal Land 
Department record which will constitute evidence of the fact 
that title to the lands selected had passed to the State, and 
that title to the base lands had passed to the United States. 

We do not l>elieve that the State of New Mexico occupies 
in the present case a position at all inconsistent with the 
rules announced by the Supreme Court in the Cosmos and 
Riverside cases upon which opposing counsel rely. 

It is further to be observed that the general rule laid down 
in the Riverside case must be read in connection with the 
later case of Lane v. Hoglund, 244 U. S., 174, wherein the 
issuance of a mandamus to the Secretary of the Interior was 
sustained, thereby requiring him to issue a patent to certain 
land. That action was assuredly directly opposed to the 
existence of any hard and fast rule against the exercising by 
the courts of control of the action of the Land Department 
prior to a divesting of the United States of title to the land. 

The Hoglund case makes it plain that, where no act re¬ 
mains to be done by the Secretary of the Interior requiring 
the exercise of discretion, then the performance of any fur¬ 
ther act requisite to the recognition of a vested right, is 
necessarily purely ministerial, and as such, is subject to con¬ 
trol by the courts. 

Were it otherwise, the Secretary of the Interior might, in 
almost any conceivable case, find the facts necessary to the 
complete vesting of beneficial title in a claimant, and still 
refuse to issue a patent, and might proceed in an attempt to 
divest the claimant of his vested rights. 

It is to be kept in mind that in the bill in this case the 
State does not pray a mandamus requiring the Secretary of 
the Interior to approve the selection, or to issue any patent 
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to the State covering the selected land; it is merely prayed 
that the Secretary be enjoined from doing any act in deroga¬ 
tion of the vested right of the State, and that the title of the 
State to the selected land be recognized, respected and given 
its full effect. 

In the Hoglund case the Supreme Court said: 

Thus, in a case like this, where, according to the con¬ 
ceded facts, no proceeding was begun within the pre¬ 
scribed period, there is no room for the exercise of dis¬ 
cretion or judgment, but, on the contrary, a plain duty 
to see that the entryman receives a patent. 

To paraphrase the above language slightly, and to' make 
it directly pertinent to the instant case, it should be here 
held: 


Thus, in this case, where according to the conceded 
facts, the selection was made in compliance with the 
law and regulations, and was valid when made, there 
is no room, under the law, for the exercise of discre¬ 
tion or judgment, but, on the contrary, a plain duty to 
recognize the title of the State of New Mexico. 

Counsel for appellants also cite the cases of Louisiana 
| v. Garfield, 211 U. S., 70, and New Mexico v. Lane, 243 

U. S., 52, as supporting their present contention that the 
courts are without jurisdiction in the case at bar. Without 
taking time to enter into a detailed analysis of said cases, 
in the first of which it appeared that the State re¬ 
lied (n an approval of a certain selection which ap¬ 
proval was without legal warrant, and in the second 
whereof it appeared that the Land Department had 
passed on the contention of the State adversely, and 
had permitted final entry to be made by the adverse claim¬ 
ant, it would seem sufficient to say that anything said in the 
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opinions in the two cases cited, appearing in any degree to 
show lack of jurisdcition in the case at bar, would lose its 
weight in the light of the later decision in case of Lane v. 
Hoglund, 244 U. S., 174, above cited, and wherein the 
issuance was directed of a writ of mandamus to the Secre¬ 
tary" of the Interior, compelling the issuance of a patent, 
and the making of a record showing legal title to have 
passed from the United States. 

The case of King v. McAndrews, 111 bed., 860, cited by 
counsel for appellants herein is not at all in point. It is 
true that the Court there used the language quoted in appel¬ 
lants’ brief as follows: 

The test of jurisdiction is not right decision, but 
the right to enter upon the inquiry and to make some 
decision. 

However, that language must be read, not standing by it¬ 
self, but in connection with the rest of the opinion. That 
case was one at law wherein the Court held that a land patent 
issued by the United States was not open to collateral at¬ 
tack, and in so holding, it was in effect stated that the Land 
Department had had jurisdiction to determine the validity 
of the title asserted by the entryman, and that Ixung so, 
the patent was not on its face void, and that, if the Land 
Department had erred in its decision in favor of the patentee, 
the error could be reached by a direct proceeding in equiiy 
but that the adverse party could not attack the legal effect 
of the patent in a suit at law. That was but a statement of 
a familiar principle. 

Study of the decision in Wisconsin Central R. Co. v. 
Price County, 133 U. S., 496, involving the right of the 
county to tax certain lands, shows that the legislation there 
involved was to the effect that, where lands were lost to the 


State of Wisconsin under the grant, in aid of railway con¬ 
struction, 

it shall be lawful for any agent or agents of said State, 
appointed by the governor thereof, to select, subject 
to the approval of the Secretary of the Interior, from 
the lands of the United States nearest to the tier of sec¬ 
tions above si*ecified, as much public land in alternate 
sections, or parts of sections, as shall be equal to such 
lands as the United States have sold or otherwise ap¬ 
propriated, * * *. 

That case involved eleven tracts of forty acres each, 
within the place limits of the grant, and other lands lying 
within the indemnity limits. 

The Court distinguished between the rights of the Rail¬ 
way Company (as successor to the State under the grant) to 
granted lands in place and its rights to secure indemnity 
lands. 

The reason for this distinction is that the grant was a 
present grant of lands in place, which became immediately 
effective upon the identification of the lands so granted; 
while on the other hand, the statute required in terms the 
approval of the Secretary of the Interior, in case of selec¬ 
tions of indemnity lands. 

In other words, where the grant became effective by the 
performance of Certain acts by the State or the Railway 
Company, it was held that no affirmative action by the Uand 
Department was at all necessary to the complete vesting of 
title in the company. 

In speaking of the lands within the granted limits the 
Court said: 

It had then, to the eleven forty-acre parcels which 
were capable of identification, an indefeasible right or 
title; it matters not which term is used. The subse- 
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quent issue of the patents by the United States was 
not essential to the right of the company to those par¬ 
cels, although in many respects they would have been 
of great seivice to it. They would have served to iden- 
tify the lands as co-terminous with the road completed; 
they would have been evidence that the grantee had 
complied with the conditions of the grant and to that 
extent that the grant was relieved of possibility of for¬ 
feiture for breach of them; they would have obviated 
the necessity of any other evidence of the grantee's 
right to the lands; and they would have l>een evidence 
that the lands were subject to the disposal of the Rail¬ 
way Company with the consent of the Government. 
They would have l>een in these respects deeds of further 
assurance of the patentee's title and, therefore, a source 
of quiet and peace to it in its possession. 

In thus distinguishing l^etween the rights to granted lands 
in place and those covered by an indemnity selection, the 
Court further says: 

But as to the remainder of the lands taxed, which 
fell within the indemnity limits, the case is different. 
For such lands no title could pass to the company, not 
only until the selections were made by the agents of the 
State appointed by the Governor, but until such se¬ 
lections w ere approved by the Secretary of the Interior. 

While at a cursory glance, the decision in the Wisconsin 
Central case might seem opposed to our position here taken, 
analysis of that case shows it to be entirely in accord with 
our contention. 

In that case, it was held that, where there was a grant 
in pracscnti , it became instantly operative upon the identifi¬ 
cation of the lands, which had been earned by the grantee 
by the doing of the prescribed acts. That is precisely the 
principle for which the State of New Mexico here contends. 
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The language of the granting statute in the case at bar is 
that of a present grant, just as the grant of place lands was 
a present grant in the Wisconsin Central case. Therefore, 
the same principle followed in construing the Wisconsin 
Central grant of lands in place is applicable in construing the 
grant of lieu lands to the State of New Mexico. 

It may be urged that the New Mexico enabling act 
(Record, p. 7, Sec. 11) provides that lieu selections by the 
State shall be made under the direction and subject to the 
approval of the Secretary, and that, therefore, approval by 
the Secretary is an absolute condition precedent to the vest¬ 
ing of title under such a selection; but such a contention 
would be unsound, because it goes without saying that all 
acts pertaining to acquisition of public lands are done under 
the general supervisory direction and approval of the Sec¬ 
retary, as general administrative officer of the Land Depart¬ 
ment. That would be true even in the absence of any such 
express language. That was the idea expressed by this 
Court in said case of Central Pacific R. Co. v. Lane, 46 
App. D. C., 374. That provision does not signify that no 
title to selected land can vest until the performance of the 
formal act of approval. The compliance by the State with 
the legal requirements, coupled with the words of present 
grant in the statute, itself operates to vest title in the State, 
and the approval of the selection by the Secretary does not 
work the vesting of title. The approval, when given, merely 
evidences the prior vesting of title , or, as said by the Supreme 
Court in Langdeau v. Hanes, 21 Wall., 521-529, and quoted 
with approval in Wis. Cent. R. Co. v. Price County, 133 
U. S., 496, in speaking of the final act of the Land Depart¬ 
ment in issuing a patent or its equivalent (emphasis ours) : 

The instrument is not the less efficacious as ez'idence 
of previously-existing rights because it also embodies 
words of release or transfer from the Government. 
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The case of Humbird v. Avery, 195 U. S., 480, cited by 
appellants, is one involving a very peculiar state of facts and 
of statutory law, so peculiar that a detailed statement of 
them would unduly prolong this brief. Summed up, as suc¬ 
cinctly as possible, the case there presented was as follows: 

The Land Department erroneously held that the line of 
the N. P. Railway Company terminated at a certain point, 
considerably short of the terminus as later established by 
decision of the Supreme Court. Under that erroneous de¬ 
cision, the Land Department permitted entries to be made 
and issued patents covering thousands of acres of land really 
falling within both the place and indemnity limits of the 
company’s grants. At date of the Court decision showing 
the Land Department to l>e in error, some of said entries 
were still pending. 

In the attempt to relieve a most unfortunate condition, 
Congress enacted the Act of July 1, 1898 (30 Stat., 597- 
620), to the effect that, upon acceptance by the company of 
the terms of said act, the Secretary of the Interior should 
prepare certain lists, covering lands either patented or en¬ 
tered, erroneously; that said lists should be conclusive on 
the company; that citizens whose holdings or claims were so 
listed, might either relinquish their rights thereunder, or 
might insist on retaining them, and in event the individuals 
desired to hold the lands so entered by or patented to them, 
then the company should have the right to select other lands 
in lieu of those so lost to its grant. 

Acceptance by the company of the terms of this remedial 
act, left with the Secretary unusual powers in adjusting the 
conflicting claims and rights. The company did formally 
accept the terms of said act. 

Thereafter, however, it conveyed certain lands in dispute 
or conflict to Humbird, ct al., who brought suit to quiet title 
against Avery, who was claiming under one of the er¬ 
roneously issued patents. 




The Supreme Court held, in effect, that Humbird, et al., 
were bound by the act of their grantor in accepting the terms 
of said special legislation, the acceptance having been prior 
to the conveyance by the company to Humbird, et al .; that 
the plain intent of Congress was to obviate the necessity for 
just such litigation as that instituted by Humbird, ct al., 
and that, in view of the remedial act, and of acceptance of 
its terms by the Railway Company, the courts should not 
entertain the suit, as the whole matter of adjustment had 
been left to the Land Department, as a special tribunal. 

So peculiar was the situation there presented that the 
Court even stated that the general rule that the courts would 
take jurisdiction of cases involving title to lands, after pat¬ 
ent has been issued by the Government, had no application 
to cases falling within the scope of that special legislation, 
at least not until the Land Department had acted upon the 
matter, under the authority conferred by that act. 

It is true the Court did say that no title to indemnity 
lands of the company was vested until a selection had been 
made and approved by the Secretary; but that statement 
plainly refers to the passing of legal title, as the equivalent 
to issuance of a patent, after issuance whereof, in ordinal*}’ 
cases, the courts take cognizance of disputes between pri¬ 
vate persons, one of whom claims under a patent or an offi¬ 
cial act equivalent thereto. 

In making the statement of law noted, the Court cited its 
prior decision in the Wisconsin Central case (133 U. S., 
496), but as we have ]x>inted out above, that case merely 
held that a taxable title did not pass under an indemnity 
selection until approval, under the specific terms of a statute 
making formal approval of a selection a sine qua non to 
complete passing of title. The HumbirdAvery case goes 
no further in laying down any general principle, therefore, 
than the Wisconsin Central case. 
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In case of Clearwater Timber Co. v. Shoshone County, 
155 Fed., 612, it was held that, under the forest lieu selec¬ 
tion act of 1897, title to the lands involved does not pass 
until approval of the selection by the Secretary, but it was 
there said by the Court: 

It is possible, but I do not decide, that if the officers 
of the Department should arbitrarily and without rea¬ 
son neglect or refuse formally to approve the proffered 
exchange, the selector having done all that was re¬ 
quired of him under the law and the rules and regula¬ 
tions of the Department, and it appearing that the base 
lands and the lieu lands were of the character and in 
the condition contemplated by the law and regulations 
of the Department entitling the selector to make the ex¬ 
change, the right of the selector should be held to be 
complete and that it should, for some purposes, be re¬ 
garded as the equitable owner of the selected lands 
without the approval of the officers of the Department. 

While it is true that the Court did not feel called upon to 
decide the point stated, we offer the above quotation for the 
purpose of showing that the mind of the Court conceived 
and suggested that even under the forest lieu exchange act, 
approval of the selection might not be an absolute condition 
to the vesting of title to selected lands im the selector, pro¬ 
vided it was a selection that ought to have been approved, 
and provided approval was withheld “arbitrarily and with¬ 
out reason/’ 

In the case at bar, the State, occupying a standing far 
stronger than that of a forest lieu selector, because having 
a present grant of the lieu lands, contends that, in law, the 
threatened action of the Department, is arbitrary and is 
without reason. 

In making this statement we do not use this language in 
an offensive or disrespectful manner. The Secretary of the 
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Interior and the Commissioner of the General Land Office 
are known and recognized as officials desirous of perform¬ 
ing their full duty, as they see it, under the law. The abuse 
of power which is threatened is a legal abuse, meaning 
a misapplication of what these officials believe to be their 
power to do an act which the State contends would l>e wholly 
without legal warrant. 

In case of Daniels v. Wagner. 237 U. S., 547-566, in dis¬ 
posing adversely of the contentions of appellee in that case 
on one point, the Court used the following language: 

And from this it follows that any attempt to base a 
right in favor of persons entering subsequently because 
of the failure of the local land officers to file would re¬ 
duce the case at once to the contention that one who 
had done everything essential, exacted either by law 
or the regulations of the Department, to obtain a right 
from the land office conferred upon him by Congress, 
could be deprived of the same either by the exercise of 
discretion or by a wrong committed by the land officers. 

Study of the opinion in that case shows that the Court 
used this language in order to show the absurdity of the 
appellee’s contention in that case. Yet that contention, as 
above set forth, is precisely the contention made by the ap¬ 
pellants in the case at bar, i. c., that the right of the State 
of New Mexico did not attach to the selected land upon 
completion by the State of “everything essential, exacted 
either by law or the regulations of the Department, to obtain 
a right from the land office conferred upon him (it) by 
Congress.” 

It is plain that the Supreme Court intended to hold that, 
when one has done everything essential, exacted either by 
law or regulation, to obtain a right conferred by Congress, 
there remains no room for the exercise of discretion by the 
Land Department. 
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In the case at har it will lie noted that by the answer of the 
Secretary of the Interior, it is admitted that the selection 
was made; that it was accompanied by payment to the local 
land office of the fees prescribed; that it was accompanied 
by a certificate showing no conveyance to have been made by 
the State of the base land; that notice of the making of the 
selection was given bv publication and posting, and it is not 
denied that the State did everything required by law or regu¬ 
lations to perfect a selection. 

The case of .Roughton v. Knight, 219 U. S., 537, cited by 
apj>ellants, has no bearing on the case at l>ar. It appeared 
there that Roughton had executed, recorded and filed in 
the Land Department a deed of certain land lying within a 
national forest, with a view to making same the basis of a 
forest lieu selection; but he failed to make any siteh selec¬ 
tion. After the forest lieu act had lieen repealed, .however, 
he attempted to make such a selection. 

Under the repeal provisions it would 1>e necessary for the 
selector to show that either there existed a contract with the 
Secretary prior to the enactment of the repeal statute, or 
that a lieu selection pending at date of repeal, in 1905, had 
failed for some reason not the fault of the selector. 

Roughton could make no such showing and it was held 
that he therefore had no rights under the forest lieu act, and 
under the saving provisions of the repeal act. Knight hav¬ 
ing received a patent to the land which Roughton attempted 
to select after repeal of the forest lieu act. Roughton sued 
to have Knight decreed to hold title as trustee for Roughton, 
and the suit was held not well founded. That is all there is 
to the decision in Roughton v. Knight. It is true that the 
opinion contains the language quoted by appellants, as a 
matter of discussion; but the decision was as above men¬ 
tioned. 

Inasmuch as we have distinguished, in discussing the 
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Roughton-Knight case, and some other cases, between the 
decision in the case, and language employed in the opinion 
of the Court, we here call attention to the often quoted 
statement from the opinion of Chief Justice Marshall, in 
Cohens v. Virginia, 6 Wheat., 265-399, as follows: 

It is a maxim- not to be disregarded, that general 
expressions, in every opinion, are to be taken in con¬ 
nection with the case in which those expressions are 
used. If they go beyond the case, they may be re¬ 
spected, but ought not to control the judgment in a 
subsequent suit when the very point is presented for 
decision. 

The case of U. S. v. McClure, 174 Fed., 510, was a suit 
to vacate a land patent on the ground that the patent had 
been fraudulently procured, and that the patentee was a 
fictitious person. The patented land formed the base of a 
pending Forest Lieu selection. Defendant urged that the 
validity of the title must be tried by the Land Department 
as an incident to its consideration of the pending selection. 

The Court held that if the Land Department found any 
irregularity in the proffered base land title, it was its duty 
to refuse to accept such title, and that it had no authority to 
try the title, citing the decision to the same general effect 
in case of H. H. Goetjen, 32 L. D., 209. That was all that 
was decided in the McClure case. However, the opinion in 
that case followed the obiter in the Cosmos case, and did 
state that approval was necessary to consummate a Forest 
Lieu selection, and that title to the base land did not pass to 
the United States until acceptance of the deed therefor. 
Obviously, if the averments in the bill to set aside the pat¬ 
ent in that case were true, then there never had been any 
title to the base land other than that of the United States, 
because a patent issued to a non-existent patentee is a null- 
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ity. Therefore, there was no title to be accepted by the 
Land Department. 

It is plain that the McClure case can not control in any 
way the case at bar. 

The case of Pacific Live Stock Co. v. Isaacs, 96 Pac., 
460 (Oregon), is not in point. That was a case between 
one claiming under a pending Forest Lieu selection, and 
one claiming under a settlement. It is true the Court there 
said (following the dicta in the Cosmos case) that neither 
party to a Forest Lieu selection acquires any title until 
final consummation of the exchange, but the Court, speak¬ 
ing of the matter before the Land Department, said (em¬ 
phasis ours) : 

* * * it will be plain that the jurisdiction of the 

Land Department, in this particular matter, was to 
determine whether the land attempted to be selected by 
Hyde, at the date of presentment of his applications, 
to wit, April 15 and October 5, 1898, was “vacant and 
open to settlement'* within the terms of the Act of 
June 4, 1897, * * *. 

It will be observed that the language quoted is a state¬ 
ment that, even under a Forest Lieu selection, the rights 
of the selector should be determined as of the date of the 
selection, not as of any subsequent date, or in accordance 
with conditions as they might exist at a later date. 

The case of Buena Vista Land & Development Co. v. 
Honolulu Oil Co., 134 Pac., 1154 (California), involved 
land covered by a pending State indemnity selection, still 
before the Land Department. After selection the land was 
found to be mineral in character, and the grantee of the 
State, claiming under the then pending selection, attempted 
to enjoin a claimant under the mineral land laws from ex¬ 
tracting mineral from the land. The Court, following the 
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decision in the Cosmos case, held that it would not attempt 
to interfere in the matter so long as it was pending before 
the Land Department. That is all there is to this case, and 
it is plainly immaterial to a consideration of the case at bar. 

* CONCLUSION. 

In view of the averments of fact contained in the bill, and 
of the admissions of those averments in the answer, and of 
the controlling legal principles announced in the decisions 
relied upon, it would seem plain that the decree of the 
Supreme Court of the District of‘Columbia herein, should 
be affirmed. 

Hearing having been on bill and answer, there is no ques¬ 
tion of fact, and the case as presented to this Court, is purely 
one of law. 

As we have attempted to point out: 

First. The State of New Mexico asserts title by per¬ 
forming every act required of it by law or regulations, 
under an act of Congress containing words of a present 
grant. Hence, upon the performance of those acts, 
the grant became operative co Instanti upon the desig¬ 
nated (selected) land. 

Second. The admitted facts being such as, under the 
legal principles applicable, rendered the present grant 
effective to vest in the State title to the selected land, 
there could and does remain in the Secretary of the 
Interior nothing more than the plain ministerial duty of 
causing such a record to be made as would thereafter 
stand as evidence of fact that title to said selected 
land had become vested in the State, and that title to 
the base land had Income vested in the United States. 

Third. As stated by the Supreme Court in the Hog- 
lund case (244 U. S., 174), the case presented is one 
where “there is no room for the exercise of discretion 
or judgment, but, on the contrary, a plain duty” on 
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part of the Land Department. Hence the courts have 
jurisdiction to enjoin the performance of acts by the 
Land Department which would be directly contrary to 
that “plain duty,” and which would 1>e in derogation 
of the vested right and title of the State. 

Respectfully submitted, 

Charles F. Consaul, 
Charles C. Heltman, 

Appearing, by leaz'e of the Court, as amici curiae. 
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In the Court of Appeals of the District of 

Columbia. 

April Term, 1919. 


Franklin K. Lane, Secretary of the 

Interior, et al. 

v. 

The State of New Mexico. 


^No. 3221. 


BRIEF IN REPLY TO ARGUMENT OF THE FRIENDS OF 

THE COURT. 

We file this brief, by leave of court first obtained, 
to answer certain propositions advanced, since the 
filing of our brief, by counsel who describe them¬ 
selves as friends of the court. 

I. 

The friends of the court, on pages 9-11 of their 
brief, argue, in effect, that the decision of the Supreme 
Court in State of California v. Deseret Water , etc., Co. 
(243 U. S. 415) is conclusive here. They say that 
the position of the Supreme Court of California was 
that title to the base was completely in the State and 
was therefore subject to condemnation, under State 
law, by the Deseret company; that the Supreme Court 
of the United States, however, reversed the State 
court; that it consequently follows that title to th/» 
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base had passed out of the State and was in the 
United States and hence was not subject to State 
condemnation laws; from which it follows that, 
reciprocally, title to the selected land must have 
passed to the State. 

If the Deseret case be authority for that conclu¬ 
sion, it is passing strange that this case should be in 
court. The law would have been settled and the 
departmental decision would not be the object of 
attack—at least by the State of New Mexico. But 
no one before suspected that the decision in the 
Deseret case possesses the significance attached to it 
by the friends of the court—not even counsel for the 
appellant here who, as it happens, filed the inter¬ 
vening brief suggesting those grounds on which the 
Supreme Court decided the Deseret case. 

Now the fact is that the situation in that case, 
briefly, was this: The company, under a provision 
of the State Code, attempted to condemn land, 
which was surveyed land belonging to the State and 
included within the confines of a national forest. 
The State resisted the condemnation proceedings 
on the ground (a) that the land had been devoted to 
a public use and (b) that it had been withdrawn so 
as not to be subject to appropriation in emiment 
domain proceedings. It was contended that the 
provisions of Section 3408b of the Political Code of 
California operated to withdraw the land, devoting 
the tract to a public use, because that section pro¬ 
vided that all school sections “surveyed and unsur- 
veyed, which may now or may hereafter be included 
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within the exterior boundaries of a national reser¬ 
vation * * * shall be * * * and are hereby 
withheld from sale by the State, and the same shall 
hereafter be used only as bases for indemnity selec¬ 
tions.” The court stated that if the land “still 
belongs to the State of California and has not by 
the State been appropriated to some public use, 
it is with the State’s own permission and invitation 
to be taken in such proceeding”—i. e., condemna¬ 
tion proceeding. 

Now, briefly, what the Supreme Court of Cali¬ 
fornia held was that complete title to the base land 
was in the State, that the sections 2275 and 2276, 
R. S., as amended in 1891, merely provided for 
“indemnification” in case the State never acquired 
title to the land, which means only the making good 
of loss, that hence the Federal officers were without 
authority to effect an “exchange” with the State 
and consequently that these base lands were not 
dedicated to a public use or lawfully withdrawn so 
as to render them immune to local condemnation 
proceedings. (Deseret Water, etc., Company v. State, 
138 Pac. Rep. 981.) 

The Supreme Court of the United States merely 
held that the Federal statutes in question did furnish 
authority to Federal officers to make an “exchange” 
as well as to indemnify loss. The only effect neces¬ 
sarily following so far as title is concerned is that 
the State’s title to the base was still intact but that 
under Section 3408b of the Political Code it was 
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withdrawn and could be used only as a base for 
selection; hence was not appropriable by proceedings 
in eminent domain. 

II. . 

The argument of the amici curiae is based prin¬ 
cipally upon the proposition that the amended sec¬ 
tions 2275 and 2276 of the Revised Statutes provide 
for a grant in praesenti , certainly as to lands to be 
taken as indemnity for definite losses and, argumen¬ 
tatively, as to lands to be acquired in exchange. 

What of it? In the very nature of things, the 
statute can not provide a grant in praesenti in the 
complete sense that marks a grant of land in place 
where the right to the thing granted, as well as the 
thing itself, is in present being, the latter lacking only 
certainty in ascertainment of precise location. The 
grant in sections 2275-2276 is contingent upon loss. 
The loss must be ascertained and the status of the 
lieu land must be considered. Such a grant is neces¬ 
sarily unlike one of land in place or of quantity. Any 
effect which counsel may attribute to what the court 
said in Brigham City v. Rich (97 Pac. 220-223) is 
dissipated by supplying the ellipsis indicated by aster¬ 
isks in the cited portion of the opinion in that case 
near the top of page 14 of the brief filed by the friends 
of the court: 

As we have seen, the grant consisted of a 
specific number of acres* and within specified 
limits. 
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The court was not dealing with lieu land but with 
an out-and-out primary grant of unappropriated land 
within the State limits, not known to be mineral in 
character. (The latter limitation was not expressed, 
but it is there, nevertheless. United States v. Sweet y 
245 U. S. 563.) Subject to such conditions, title can 
automatically pass upon specific identification. 

A grant of indemnity, however, certainly looks to 
the future and partakes of the nature of a promise, 
for there is no occasion for a grant, and there is no 
grant, unless a loss exist. Whether a loss exists is a 
fact to be shown to some tribunal at some time in the 
future. As the court said in Southern Pacific Ry. Co. 
v. United States (233 U. S. 565): 

An indemnity grant, like the residuary 
clause in a will, contemplates the uncertain 
and looks to the future. What a railroad is to 
be indemnified for may be fixed as of the 
moment of the grant, but what it may elect 
when its right to indemnity is determined de¬ 
pends on the state of the lands selected at the 
moment of choice. 

The act of 1891 may in present terms fix what the 
State may be indemnified for; but there must there¬ 
after be, somewhere, an ascertainment of conditions 
and a determination of its right to indemnity, and 
what it gets depends upon the status of the land 
selected at the moment of choice. Without pausing 
to discuss whether the moment of choice means the 
single act of the State or the time of concurrence by 
the authorized agent of the United States in the act 
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of selection, it is obvious that the grant itself is inop¬ 
erative before the “ right to indemnity is deter¬ 
mined.” It is not for the State, but for the agent of 
the granting power, to determine whether the right 
to indemnity exists. 

In the case at bar there is no loss; there is no right 
to indemnity. The facts were obvious, even if the 
appellant had not so determined. There is no occa¬ 
sion or room for the operation of the grant whether it 
be one in proesenti or otherwise. And, after all, as 
the court said, following the above excerpt from the 
opinion— 

the so-called grant is rather to be described 
as a pow r er. 

In this case there has never been a moment when 
the State could show a loss. The fee simple to the 
base land w r as in the State long before the national 
forest was created. The United States could no more 
sell, reserve, or appropriate that land than it could 
the land of any individual owner. (See Curtin v. 
Benson , 222 U. S. 78.) Sections 2275 and 2276 were 
made applicable to the State of New Mexico by sec¬ 
tion 6 of the Act of June 20,1910 (36 Stat. 561), on 
specific conditions: (1) Where the granted sections 
were mineral—which is not this case; (2) where the 
sections “have been sold, reserved, or otherwise ap¬ 
propriated or reserved by or under the authority of 
any act of Congress”—which is not this case; (3) or 
are wanting or fractional in quantity—which is not 
this case; or where homestead, preemption, or desert 
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land settlement has been made before survey—which 
is not this case. The act says nothing about the Act 
of February 28, 1891, although Congress in the Act of 
May 3, 1902 (32 Stat. 188), extended the terms of that 
act by name to the State of Utah. 

We are not pressing the significance of this fact 
to its possible conclusion; but we are urging its em¬ 
phasis upon loss of place lands and resultant right to 
indemnity, and asking consideration of its bearing 
upon a case where the State of New Mexico still has its 
proffered base land—the land in place specifically 
granted to it by Congress. We say that it does 
accentuate the doctrine of power in its application 
to the facts in this case and that it is not at all doubt¬ 
ful that here, at the most, we have a case where the 
State is attempting to exercise a possible power to 
exchange land to which it has title, and which it has 
not lost, for other land. Conceding that the State 
is entitled to the benefits of the Act of February 28, 


1891, the grant in praesenti was, in so far as the right 
to exchange is concerned, a present grant of power; 
and that power was simply this: Where any of its 
land became enmeshed within the outboundaries of 
a national forest, it might offer to surrender its title 
to the Government in exchange for other designated 
land. 

That Congress meant to enable the State to be its 
own arbiter in this transaction is not readily con¬ 
ceivable, especially when in section 11 of the Act 
of June 20, 1910, Congress specifically said that all 
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lands granted by that act shall be selected not only 
under the direction but “ subject to the approval of the 
Secretary of the Interior.” We may easily concede 
that in the case of place land there is little involved 
in exercising approval, the only large question per¬ 
haps being ascertainment of known mineral character. 
{New Mexico v. Lane , 243 U. S. 52.) In the case of 
indemnity land, something more is involved—the loss, 
whether there has been any compensation, the status 
of the lieu land, and the regularity of the proceedings. 
And in the case of exchange, we submit that there are 
present all those elements with the added one of 
whether the situation comes within the scope of the 
Secretary’s power to effect the exchange. 

Counsel, on page 21 of the brief of amici curiae , con¬ 
cede that there is judicial power in the Secretary to 
determine whether or not certain material facts 
existed in connection with the selection made by the 
State, and contend that he has found and admits 
the existence of every fact necessary to establish the 
title of the State. 

Not at all; on. the contrary, the Secretary has 
found a fact which he says as matter of law so 
operates that the State can not establish title to the 
selected land. The purpose of an exchange was to 
secure to the State land not surrounded by a national 
forest and to secure to the United States land belong¬ 
ing to the State and enclosed within such forest. 
The authority so far as the Secretary is concerned 
depended upon that state of facts. The Secretary 

finds in this case that the national forest no longer 

• 
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encloses the proffered base land. The reason for the 
exchange has disappeared. The fact that authorized 
the exchange does not exist when he comes to exer¬ 
cise his judgment in approval. The real controversy 
here is that the Secretary holds and decides that the 
state of facts existing at the time when he must act 
controls while the State claims that the state of facts 
existing when it acted must control—and the real 
question is, will the court take jurisdiction in this 
controversy, review the Secretary, reverse his action, 
and compel him to effect an exchange contrary to 
his judgment and which can not meet with his ap¬ 
proval f Is it his approval, or the court’s approval, 
that the statute requires? 

And on what equitable ground will the court inter¬ 
fere when the plaintiff can show no loss, where there 
is no loss, and where, on the decision of the Secretary 
here attacked, the State still retains intact the very 
land Congress intended it should have and which it 
actually got? 

The brief filed by the friends of the court does not 
present a consistent argument. On page 25, counsel 
seek to escape the force of the Supreme Court’s 
decision in Wisconsin Central Ry. Co. v. Price County 
(133 U. S. 496), which involved land within place 
limits and within indemnity limits. They very prop¬ 
erly say that the court distinguished between rights 
to land in place and rights to indemnity land. Of 
course no one will pretend that in the case at bar 
a grant to lands in place is involved; the most that 
can be urged by our opponents is that we are dealing 
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with a question of indemnity. Now, as to the Price 
County case, counsel say that the reason for the dis¬ 
tinction made by the Supreme Court was that the 
grant was a present grant of lands in place which 
became immediately effective upon identification; 
“while on the other hand, the statute required in terms 
the approval of the Secretary of the Interior , in case of 
selections of indemnity lands.” Very true; and so 
it does in this case. In the Price County case the 


language was: “subject to the approval of the Sec¬ 
retary of the Interior;” in this case, “under the 
direction and subject to the approval of the Secre¬ 
tary of the Interior.” 

In other words, they say, the grant of lands in 
place became “effective by the performance of cer¬ 
tain acts by the State” and needed no affirmative 
action by the Land Department to vest title; but, 
as the court said: 

as to the remainder of the lands taxed, which 
fell within the indemnity limits, the case is 
different. For such lands no title could pass 
to the company, not only until the selections 
were made by the agents of the State appointed 
by the Governor, but until such selections were 
approved by the Secretary of the Interior. 

Counsel's attempt to escape from the dilemma (p. 27 
of the brief) is not persuasively successful. If “sub¬ 
ject to the approval of the Secretary of the Interior” 
meant in the Price County case that “no title could 
pass * * * until such selections were approved 
by the Secretary of the Interior”—and the Supreme 
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Court so said in the plainest of language—it means 
the same thing in the case at bar; that no title could 
pass in the proposed exchange until the Secretary 
gave his approval. If this be so—and we can see no 
escape from the conclusion that it is so—the court 
below was wrong and counsel are wrong in so far 
as argument is predicated upon a consummated 
exchange of title. 

Of course this has nothing to do with the matter 
as to whether the Secretary was wrong in with¬ 
holding his approval; that is another question. He 
may be guilty of grievous error in this matter, from 
the court’s point of view as well as from the State’s 
point of view. But this is not the place nor the 
proper form of action to correct his error. The 
court is concerned, we submit, merely with the 
question of jurisdiction. If the act invoked by the 
State and the acts of Congress which govern require 
the Secretary’s approval before title passes, as to 
indemnity lands, it does not matter whether language 
in the present or future tense was used; the intent 
of Congress must be gathered from the entire body 
of the law. And if the Secretary’s approval is 
necessary, then he must have jurisdiction to con¬ 
sider every element and condition that may enter 
into his act of judgment. Having jurisdiction, it is 
not for the courts, by injunction, directly to review 
him and to apply coercion merely because, had the 
act of Congress required approval by the court 
instead of by the Secretary, the court, on the same 
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facts, would have come to a conclusion other than 
that reached by the Secretary. 

The cases cited on pages 16-17 were decided prior 
to the decision in the Cosmos case as counsel frankly 
state on page 18. They have no greater authority 
than overruled cases possess. 

In the Cosmos case, as here, the plaintiffs claimed 
a complete equitable ownership in the land, contend¬ 
ing, as here, that just as things stood, they were en¬ 
titled to an approval of the selection by the Land 
Department and that the Secretary could not law¬ 
fully refuse or deny them issuance of patent. 

The court decided otherwise. 

If that means “an entirely mistaken view of the 
scope and effect of the decision’’ in that case, coupled 
with a misconception of the Riverside case, which 
followed it, then the language employed by the court 
must possess some esoteric significance wholly hidden 
from the average mortal. 

After taking care (190 U. S. 314) to state that it 
was not necessary for the court to express an opinion 
as to the correctness of two of the decisions cited by 
friends of the court, Mr. Justice Peckham said: 

What may be the decision of the Land De¬ 
partment upon these questions in this case 
can not be known, but until the various ques¬ 
tions of law and fact have been determined by 
that department in favor of complainant y it can 
not be said that it has a complete equitable 
title to the land selected. 
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What if that determination be unfavorable, as it 
was in this case ? 

This is what would happen: In the absence of 
arbitrariness, the court could not review the Land 
Department in a direct proceeding in mandamus or 
in equity; that was decided in the case following, 
written by the same justice—the Riverside case. But 
if the Secretary erred in law, that error might be 
corrected by the courts in some proceeding against 
our patentee. Be it remembered that the Cosmos 
case was not a direct proceeding against the Secre¬ 
tary, but a proceeding between parties, other than 
the United States, contending for the land. Perhaps 
that was the reason why the court (p. 315) modified 
the decree so as to provide for dismissal of the bill 
without prejudice. The suit might be renewed be¬ 
tween these parties after the Land Department had 
acted; but that plaintiff could proceed directly 
against the Secretary, as they are doing in the case 
at bar, is denied by the same court, in an opinion, 

we repeat, by the same judge, handed down on the 
same day. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, 

Assistant Attorney . 
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